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INTRODUCTION AND STATEMENT OF AMICUS INTEREST

This case is shout a defondant’s right to obtain material and relevant evidence. The
evidence ilg sought was specific fo his test and the machine he was tested on. Though
interpretations of Vega's meaning have varied, ali courts have consistently held that, at a
minimum, a defendant may challenge the reliability of his test and his specific machine.
Because the trial court did not abuse its discretion in ordering the state to produce evidence
associated with Ug's tost and specific machine, the judgment of the First District Court of
Appeals should be affirmed.

The state is in possession of evidence which would demonstrate whether lg’s test was
flawed. The results of Ilg’s test were downloaded to a database, and within this database is the
information needed fo discern the viability of each individual breath test. Courts and juries no
longer need to accept the number on a breath test printout as conclusive proof of guilt—
technological advances have led to detailed information being available for cach test, as well as
the operability of the machine at the time of testing. Unfortunately, the state has not embraced
the transparency their own database provides, which has led to the instant appeal.

Without the information the state’s database contains, innocent people will be convicted
of OV1. Fortunately, substantive due process requires the state to disclose this information so a
defendant may have a meéningﬁﬂ opportunity to present a complete defense. The four judges
who have addressed this case got it right.

The mission of the Ohio Association of Criminal Defense Lawvers is to defend the rights
secwred by law of persons accused of 8 criminal offense. As such, the imporiant constitutional

issues raised in this appeal are of great interest (o our organization.



STATEMENT OF THE CASE AND FACTS

Daniel Ilg was arrested and charged with a per se OVI offense. Ilg hired an expert in
forensic toxicology to assist in his defense and discern whether there were problems with his
breath test and with the machine on which he was tested. The expert stated the requested data
contained “essential information” in determining whether exculpatory evidence existed and
whether the specific machine was working properly. As a result, lg filed 5 discovery demand
and a subpoena requesting, among other things, the information contained in the Ohio
Bepartment of Health’s (ODH) computerized online breath archives data (COBRA).

The eity failed to deliver the requested data. Iig subsequently moved to compel the city
to produce the data and moved the court for sanctions. The trigl court held two separate
hearings. Mary Martin, a program administrator for ODH, gave testimony concerning all of the
requested material. She stated that ODH was in possession of the data. Martin admitted that she
was not intimately familiar with nor firmly understood the database, though she believed it
would be difficult and expensive to hire a qualified individual to produce the data. Tr. 45, 46

At the conclusion of the first hearing the court required ODH to deliver “only a fraction”
of the requested documents—but the court did find the COBRA data 1o be relevant to Mr. Hg’s
specific test, and ordered this information disclosed. Tr. 71, 74. The trial court continued the
hearing to provide ODH and the city time to comply with the court’s order,

ODH and the city failed to comply with the cowrt’s order. Martin conceded that she had
not spoken with anyone about Mr. Ilg’s data. Tr. 120, Martin again reiterated her belief that the
material would be foo difficult to obtain.

As a sanction for its discovery violations, the trial court suppressed Mr. 11g’s test. The

court noted it did not believe [lg’s request to be a “fishing expedition,” or a “peneral attack” on



the machine. Rather, the court found the COBRA data was “relevant information” 1o Mr. lig’s

test and “necessary for Iig to challenge whether his particular machine was operating properly at

{October 1, 2012).

The city appealed and the First District Court of Appeals unanimously affirmed, finding
the discovery violation “implicated 1g’s fundamental right to a fair trial,” and that suppression
was the proper sanction. Cincinnati v. Hlg, 2013-Chio-2191 419, The court reasoned that the
COBRA data was requested in good faith, was relevant to the reliability of his breath test, and
was neoessary for trial preparation. Jd. at 99. It noted that the requested evidence was Hmited
only to the specific test and machine used, making the request permissible under State v. Vega,
12 Ohio St.3d 185, 465 N.E.2d 1303 (1984) and State v. Burnside 100 Ohio St.3d 152, 2003-
Ohio-3372, 797 N.E.2d 71. Id. at 10,

LAW AND ARGUMENT

Appellant’s proposition of law must be rejected. Appellant is trying to sccomplish two
objectives with its proposition of law. First, the state’s objective is to distort Vega's meaning to
include attacks on the reliability of a defendant’s specific breath test and muchine he was tested
on. This runs contrary io Fege'’s holding and decades of jurisprudence recognizing that an
ancused may always attack the specific machine he was tested on as being unreliable.

Second, the state is secking g ruling that would preclude defendants from discovering
relevant and potentially exculpatory evidence that is in the state’s possession.  Such g ruling
viclates the constitutional right to exculpatory and impeachment evidence, as well as the right to

present a complete defense.



L THE INSTANT APPEAYL WAS IMPROVIDENTLY ACCEPTED AND SHOULD
NOT BE THE IMPETUS FOR A REVIEW OF STATE v. VEGA,

It is well settled that a defendant is permitted to make a specific attack on his machine or
test. This case involves a precise request for evidence concerning & specific test and machine,
not a broad request for information designed to attack breath testing in general or all Intoxilyzer
8000 (I8000) machines in particular. It is well settled that a defendant is permitted to make a
specific attack on his machine or test. Thus, this case is not one of public or great concern, and it
should be dismissed as being improvidently granted.

The request for evidence in controversy was narrowly tailored to the ouly machine used
in lig’s case (Intoxilyzer 8000, serial number 80-004052). The requested data was found to be
relevant by all four judges who reviewed the testimony of the ODH representative and the
affidavit of Hlg’s expert witness. Both the trial court and appellate court considered the state’s
Vega claims, and each definitively found Vege was not impiicaﬁed because Hg’s requested
evidenice was specific and not general in nature.

Hg's precise request stands in stark conirast to the abstract challenge on the general
reliability of breath testing presented in State v. Vega. In Vega, the defendant was sttemipting {0
provide expert testimony to pierce the general scientific reliability of breath testing. The expert
in Vega had no personal knowledge of the machine used on the defendant; therefore his
testimony was simply a general attack on breath testing in general.

In contrast, lig is attempting to gather information specific both to his individual test and
the machine he was tested on. And under Vega, specific attacks are always permitted. Notably,
Vega does not prevent a defendant from cross examining an officer as to whether the specific
machine used was functioning properly and reliably. Miskel v. Karnes, 397 F.3d 446, 452 (6"

Cir. 2005). Indeed, this Court has consistently held that a defendant has the right fo atiack a



specific machine and test. See, e.g, State v. French, 72 Ohio St.3d 446, 432, 650 N.E.2d 887,
892 (1995) ([e]videntiary objections challenging the competency, admissibility, relevancy,
authenticity, and credibility of the chemical test results may stili be raised™); State v. Edwards
107 Ohio 8t.3d 169, 2005-Ohio-6180, 837 N.E.2d 752, 919 (accused may challenge his test by
alleging that “the particular device failed to operate properly at the time of testing.”).

Ohio district courts have uniformly followed this precedent and allowed specific
challenges to tests and machines. See, e.g, State v. Schrock, 2013-Ohio-441, 986 N.E.2d 1068,
19 (11th Dist.) (I is well settled that a defendant may challenge the accuracy of his specific test
result); City of Wiiiaugh&y v. Echersley, 2013-Ohio-441, 986 N.E2d 1068, 94 (10th Dist)
(Same); City of Columbus v. Day, 24 Ohio App.3d 173, 174, 493 N.E.2d 1002 (10th Diist. 1985)
(Same); State v. Tanmer, 15 Ohio 8t.3d 1, 472 N.E.2d 689 (1984) (Same); State v. Luke, 10th
Dist. No. 05AP-371, 2006-0hio-2306, 925, 26 (Defendant may endeavor to show something
went wrong with his test and the result was different with what a properly working machine
should have produced); State v. Columber, 3d Dist. No. 9-06-05, 2006-Ohio-5490, €14 (Same);
State v. Casner, 10th Dist. No. 10AP-489, 2011-Chio-1190, 922 (though test result admitted irﬁe:)
evidence, defendant may attack the validity of his test by other methods.).

There are two significant legal questions involving Vega causing discourse in Ohio, and
neither is present here:

1. May a defendant challenge the admissibility of a specific type of breath testing machine
based on problems specific to those machines at a pre-trial evidentiory hearing? See

State v. Miller, 2012-Oldo-5585, 983 N.E.2d 837, 932, 33 (1 1th Dist.) (though a machine

is presumed valid, at 2 motion to suppress a defendant may argus that the Intoxilyzer

8000 is umweliable based on specific machines); State v. Rouse, 2012-Chio-5584, 983



N.E.Zd 843 (11th Dist.) (same); State v. Carter, 2012-Ohio-5583, 983 N.E.2d 855 (11th
Dist.} (same); but see State v. Dugan, 12 Dist. No. CA2012-04-081, 2013-Chio-447, 427
{("we decline to follow the Fleventh District’s approach in allowing defendants to
challenge the admissibility of a BAC test based on the umeliability of the specific
machine™}.

2. May a defendant sttack a breath test at trial with evidence of relevant deficiencies
associated with the type of breath test machines the defendant was tested on? See State v.
Gerome ef al., Athens Co. Muni. Ct., No. 11TRC01909 (June 29, 2011) (Attached as Ex.
1} (Vega does not prohibit relevant attacks to the general vulnerabilities of the Intoxilyzer
8000,

These questions of law are not presented within the facts of our case. In fact, this case does
not concermn the introduction of specific evidence at a motion hearing or trial—it simply involves
Iig’s efforts to obtain relevant discovery. Surely, a trial court does not abuse its discretion in
ordering the state fo turn over evidence it deems material. This Court should address the
important issues listed above within the context of specific evidence being offered in 2 motion
hearing or a trial—not with a case contemplating the collection of relevant evidence that may or
may not be introduced at some later hearing.

Finally, the city’s proposition of law is so misplaced it was even rejected by its own amicus
brief. The city’s proposition addresses information “that is to be used for the purpose of
attacking the reliability of the breath testing instrument.” (Appellant Br. §) While the State of
Ohio represents that they are asking this Court to adopt the city’s proposition, their stated
proposition of law has a critical addition: “that is to be used for the purpose of attacking the

general reliability of the breath testing instrument.” (emphasis added) (Att’y General Amicus Br,



5). This addition signifies that even the city’s most ardent supporters doubt their proposition,
and for good reason—the reliability of a specific breath test may always be challenged. That is
all llg was doing.

“A hallmark of judicial restraint is to rule only on those cases that present an actual
controversy.” Ahmad v. AK Steel Corp., 119 Ohio §t.3d 1210, 2009-0hio-4082, 893 N.E.2d
1287, 93 (O’ Connor, 1., concurring). This case presents no such controversy. For thal reason,
this Court should exercise its discretion, and choose a more suitable case to address the meaning
of Vega.

L. UNDER STATE v VEGA, AN ACCUSED IS NOT PROHIBITED FROM

OBTAINING RELEVANT INFORMATION ABOUT BIS BREATH TEST AND

THE SPECEFIC BREATH TEST MACHINE FOR THE PURPOSE OF

CHALLENGING THE RELIABILITY AND ACCURACY OF THE RESULT.

The state’s assertion that “Stave v ?’ega prohibits defendants in OVI cases from making
attacks on the reliability of breath testing instruments” is false. As noted in the cases above,
defendants bave always had the right to challenge the relisbility of the machine they took a
breath test on. Under any interpretation of Vega, no court has adopted the state’s radical
interpretation; doing so would deny defendants their right to a fair trial and to present a complete
defense.

The state has failed to perceive what was clear to four judpes: this case concerns evidence
relevant to Tig’s specific test, therefore it is not an atiack on general reliability as conternplated
by Vega. The evidence demonstrates that the requested dats is both relevant and material o Hg's
breath test and how Ig’s machine was operating at the time he was tested. Simply put, this data
is the key to discerning whether the machine Hg was tested on was in proper working order and

whether his test was flawed.



¥t is sirange that the stste is attempting to prevent the defendant—and conseqguently the
court or jury—from obtaining the data providing the best evidence about whether there were any
problems with the test or the machine he was tested on. This is exactly the type of evidence
conternplated in Edwards, where this Court aptly noted that a defendant may freely challenge
whether a machine “failed to operste properly at the time of testing.” Edwards at 19,

A. The Southern District of Ohio has already deemed the state’s proposition of law
unconstitutional,

I this court adopts the state’s proposition of law, defendants will be prohibited from
“making attacks on the reliability of breath testing instraments.” Knapke v. Hummer shows why
the state’s proposition is unconstitutional. Knapke v. Hummer, S.D.Ohio No. 2:10-CV 485,
2012 WL 1883854 (May 21, 2013). In Knapke, the defendant was charged with a per se OVI
viokation. In trial, the defendant atiempted to question the officer who administered the breath
test about an internal disgnostic test he could have run, but did not. J4. at 2. The defendant
further profifered that in closing she would argue that, because the officer did not take every step
necessary 1o ensure the test was reliable, the jury should not give the test result enough weight to
sustain a conviction. fd. at 2, 3.

The trial court refused to allow the defendant to ask the officer about not TUnNing an
internal diagnostic test. It also refused o allow the defendant to argue that the test was not
reliable because the diagnostic test had not been run. The court indicated that the test was
admitted in evidence after a2 motion hearing, nothing in the regulations required an internal
diagnostic check to be run for each test, and therefore the defendant’s argument was one
attacking the general reliability of the machine and was improper under Vega. The case was
appealed, and the Tenth District Court of Appeals affirmed. The appellate coust opined the

argument that the officer could have obtained a more reliable test by running a diagnostic check



wes a general attack prohibited by Vega, and therefore improper. State v. Knapke, 10th Dist. No.
08AP-933, 2009-Chic-2989.

The Federal District Court granted the defendant’s habeas corpus petition, and vacated
her conviction. It reasoned that 2 court may not prohibit a defendant “from attacking the
accuracy or reliability of the specific BAC verifier used to measure her blood-aleoho! content on
the date and time in question” Knaphe v. Hummer at 9. The district court determined that
limiting the defendant’s ability to fully cross examine an officer on whether he did everything
possible to ensure a reliable breath test denjed the defendant her constitutiomal right to
contfrontation. Jd.

This habeas decision—only to be granted if the petitioner shows the state cowrt’s decision to
be “so lacking in justification that there was an error well understood and comprehended in
existing law beyond any possibility for fairminded disagreement”™—show’s how wrong the
state’s position is. Jd. At &, citing Bobby v. Dixon, 132 8.Ct. 26, 181 L.Ed.2d 328 (2011)
(quoting Harrington v. Richter, 131 8.Ct. 770, 178 L.EA.2d 624 (2011). The state’s proposttion
seeks to prevent defendants from challenging any aspect relating to the reliability of their
specific test, denying defendant’s their constitutional right of confrontation.

B. The West Virginia Supreme Cowrt has ruled the downloaded data of a breath
testing instrument is relevamt, material, and must be provided by the state.

When faced with a case analogous to ours, the West Virginia Supreme Court ruled that
the state must produce requested downloaded data concerning the breath testing machine the
defendant was tested on. State ex. Rel. Games-Neely v. Overington, Supreme Court of Appeals
of West Virginia, 230 W.Va. 739, 742 S.2.24 427 (Apr. 22, 2013} (Attached as Fx. 2y In
Overington, the defendant was charged with a per se driving offense. Like Yg, the daia

associated with the defendant’s test and testing machine was downloaded. Zd. at 8. Like Iig, an



expert forensic toxicologist filed an affidavit explaining that she needed the data to determine if
the defendant’s test was valid. 1d. at 4. The defendant demanded discovery of the data. 4. at 3.

The state objected, arguing that the information scught was ‘irrelevant to the charge and
outside the scope of discovery.” Id. at 4. The state argued that the defendant had not properly
articulated why the requested information was “relevant to the preparation of the defense of the
case.” Jd. at 7. The trial court ordered the state to disclose the information. The state refused,
appealed the trial cowrt’s decision, and the greater court affirmed the lower cowrt’s decision. The
case was subssquently acc@pte‘d for review by the West Virginia Supreme Court.

In a unanimous 5-0 decision, the West Virginia Supreme Court found the state must
disclose downloaded breath machine data. First, the court found the information both relevant
and material to the defendant’s case. It then held that under Bradv “the defendant has a
constitutional due process right to discover and to examine evidence that would tend to exculpate
him or could be used for impeachment purposes.” Id. at 19, citing Brady v. Marvland, 373 U.8.
83 (1963). The Court reasoned that the results of the defendant’s breath test were material to the
case, and whether the machine he was tested on was working properly is of critical imporiance.
Id. &t 20. Because the defendant could challenge whether the testing device was in proper
working order, the defendant was therefore entitled to information that would tend to show
whether or not the machine was functioning correctly. .

The citizens of Ohio deserve no less constitutional protection than the citizens of West
Virginia. The facts of owr case are nearly identical in both procedural background and legal
analysis. This Court should agree with the analysis of the West Virginia Supreme Court. The

data in possession of the Ohio Department of Health is material to discerning whether Ig’s

10



machine was working properly, and whether Hg’s specific test was valid. Under the principles of
Brady and the right to present a complete defense, Iig is entitled to the data.

C. The state’s argument concerning cost and inconvenience is not before the court,
is irrelevant in analyzing the proposition of law, and does not justify the denial of
relevant evidence to defendants.

The state’s reluctance to disclose case-specific data is disturbing. For years, prosecutors
have objected to testimony they claim to be “general” and not specific to a defendant’s case-—
now they seek to deny defendants specific data now that it is available? Ohio’s breath testing
system cannot be legitimate in the eyes of the public if the state chooses to disregard the feature
of their breath testing machines that enables citizens to determine if their individual tests are
susceptible to error.

Nothing in the state’s accepted proposition of law references how the state’s resources
are i be considered within their legal challenge. The proclaimed difficulty of obtaining the
requested records is irrelevant; 3 red-herring inserted by the state to divert this Court’s atfention
from the relevant legal analysis.

Further, the state has provided vague and incomplete testimony as to why, exactly,
compliance with the courts order is so costly, One ODH representative—who conceded she had
no intimate kngwiﬁdge of how the system database works—indicated that someone told her it
would cost approximately $100,000 to make downloaded data accessible to defendants. Tr. 120.
When asked further if the Attomney General’s Office advised her “not to give up the data,” the
represéntativa stated that “the attomney general is my attorney in this and that would be attorney-

client privilege.” Tr. 121. The state offered no additional testimony, invoices, or exhibits to

support their contention.
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Assuming, arguendo, that this estimate is gccurate, the state still cannot be relieved of
their duty to arrange for the data o be disclosed. This is no small sum of money. Yet, this cost
must be placed in context with the $6.4 million dollars the state spent on the machines
themselves. A cost representing about 1.5% of the machine purchase price is 2 small price to pay
- to ensuwre defendant’s have all relevant and material information associated with their specific
fest,

Constitutional rights cannot be subjugated for reasons of conveniénce and a desire for easy
prosecution. Though compliance with constitutional rights may make “slam-dunk” convictions
more difficult, “while considerations of judicial economy are certainly relevant to the instant
discussion, this line of reasoning elevates judicial economy above fundamental fairness and
subordinates the substantive due process righis of defendants. Indeed, the essential role of the
judiciary is not to facilitate ‘slam-dunk’ prosecutions for Plaintiff, but rather to see that
substantial justice is done.” State v. Lancaster, Marietta Co. Muni. Ct., No. 12TRCI615
{Aug.14, 2013), citing Jaminer v. Medical Center Real Estate Developers, Inc., 7% Dis. No. 87
CASB, 9 (Apr. 25, 1988) (Attached as Ex. 3).

HI. EVIDENCE OF A MACHINE’S RELEVANT VULNERABILITIES ARE

ADMISSIBLE TO BE CONSIDERED BY THE FINDER OF FACT BECAUSE
A DEFENDANT HAS THE CONSTITUTIONAL RIGHT TO A MEANINFUL
OFPPORTUNITY TO PRESENT A COMPLETE DEFENSRE.

As previously noted, this case does not involve the Vege issues currently causing
discourse in the lower couris—our case is simply about a defendant’s right to obiain relevant,
material evidence that is in possession of the state. However, in light of the state’s misplaced
reading of Vega and the inevitably of this issue being raised again, a discussion of Vega's

meaning and irpact upon Ohio’s new 8000 machines is warranted.
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In 1984, Vega's 4-3 decision found that while a defendant could attack a specific tosting
procedure associated with his test, he could not attack the general reliability of breath testing,
While 1t was clear that the general science behind breath tests was unassailable, lower courts
struggled interpreting exactly what a “specific” and “general” attack meant. As the years
passed, some lower courts formulated a “traditional” view of Vega. This view believed that,
not only were defendants prevented from challenging the general science behind breath
testing, they also could not challenge the general aspects of the machines on which they wexé
tested. Eventually, Vega became a one word objection that prosecutor’s utilized when any
aspect of a breath test was challenged. Prosecutors, and some courts, came to believe Vega
| prevented any test admitted in evidence from being challenged.

For the first 24 years of Vega's existence, significant challenges to the “wzaditional” Vega
understanding were few. There were no significant problems with the type of machines
defendants were tested on, and more importantly, the data did not exist to facilitate attacks on
the machines. Then the 18000 was iniroduced. Expert witnesses from both the state and the
defense showed many trial courts that the machine was flawed. In response, couris were
forced to confront what Vega truly meant, and how Vega's traditional understanding affected
a defendant’s substantive due process rights.

The trial courts heard evidence proving the 18000°s were vulnerable to producing false or
inaccurate vesults. Judges were troubled by the notion that Vega prevented them from
addressing the admissibility of flawed evidence. Courts were now tasked with reconciling 8
defendant’s right to show the evidence offered against him was flawed, and the state’s
contention that Vega prohibited a defendant from introducing those flaws inherent within

I8000.

13



But when the actuad holding and meaning of Vega's decision is considered—that one
caunot challenge the general reliability of the science behind breath testing—it becomes clear
that defendant’s may challenge relevant, specific flaws of breath testing machines. Vega’s
“traditional” understanding that all breath tests are unassailable misanderstands this Court’s
decision.

4. Vega’s holding prohibited defendants from challenging the general reliability of
the science of breath alcohol testing; it did not prohibit challenging the specific
lesting equipment used in each case.

Vega permiis an attack on a specific instrument, though not the general theory of breath
testing. The Vega Court relied heavily on Cunmingham, which made it clear that breath alcohol
tests are “generally recognized as being reasonably reliable on the issue of intoxication when
conducted with proper equipment and by competent operators.” (Emphasis added) /4. at 187,
citing Westerville v. Cunningham, 15 Ohio St. 2d 121, 239 N.E.2d 40 (1968). A close reading of
Vega iisclf reveals that the mamner in which breath testing machines test samnples is subject to
attack: “there is no question that the accused may also attack the refiability of the specifie
testing procedure and the qualifications of the operator.” (emphasis added) Vega. at 189. In
other words, when it is not the science behind breath testing that a Defendant is challenging, but
rather the way in which the machine accepts, analyzes, and reports the results, an atiack is
specific and compliant with Vega 's holding.

This understanding of Vega was recently confirmed. State v. Lancaster {Aug. 14, 2013),
Marietta Municipal Court, Case No. 12TRC1615, pp. 1-2. The cowrt addressed the ultimate
question of Vega: “When the trial court stated that Mr. Vega's expert witness would have
testified as to the general reliability of the intoxilyzer, did it mean the general relisbility of the

particular model of alcohol concentration testing instrument used in the case, or the reliability of
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aleohol concentration instruments in general?” /d. At 5. The court reasoned that “resolution of
this ambiguity is critical to an accurate understanding of Vega because, today, courts regularly
distinguish between the general concept of breath testing and specific breath testing instruments
such as the BAC Datamaster, the Intoxilyzer 5000, and the Intoxilyzer 8000.” 4. At 5, 6.

Lancaster concluded Vega permits attacks on specific breath testing machines. The court
reasoned that:

“Itibe distinction in the text of Vega between attacking the general relighility of

breath tesis as a scientific concept and specifically attacking the reliability of a

particular testing instrument as not being “proper equipment” is further

manifested in the fact that while the court held that ‘an accused may not make g

general attack upon the reliability and validity of the breath testing instrument,’

the court also noted that the accused may ‘attack the reliability of the specifie

testing procedure.”” {(emphasis in original) Id. At 6, 7.

After conducting an exhaustive hearing on both Fego and the 18000 itself, the Gerome
court also found defendants may make a specific attack on the 18000 within the bounds of Vega.
Although the court ultimately found that the breath results in that case were admissible, it found
that a specific attack on a specific type of Intoxilyzer machine, the 18000, was the type of attack
permitted by Vega: “This is not a general attack; it is an attack based on the facts of each case
that could recur in other cases...system vulnersbilities of the Intoxilyzer 3000 are relevant
whenever the underlying triggering facts are in evidence.” Gerome at 30.

Of particalar significance o the Gerome analvsis was the distinction between
admissibility and weight. The court found the United States Supreme Court decision of Crane to
be “analogous” to the question of whether the defense can introduce relevant faults of a breath
testing instrument in trial. Crane v. Kemtucky, 476 U.S. 683 (1986). Crone involved a

confession that, once a trial court determined was admissible as voluntary, the defendant was not

permitied to presemt evidence to the jury tending to show the confession was unreliable. A
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unanimous Court reversed, and noted that defendants have a fundamental constitutional right to
present a complete defense. If evidence exists relevant to the uitimate factual issue of guilt or
innecence, it must be admitted in trail. The Gerome court concluded this reasoning is applicable
to OVI cases as well: “a determination of admissibility cannot foreclose conirary defense
evidence designed to challenge the weight o be given to admitted evidence.” Gerome at 76.

B, The flaws of the 18000 demonstrate why Vega does not prohibit g relevant attack
against a specific type of machine.

Concerns that the 18000 machine vulnerable to error have been confirmed through expert
testimony throughout Chio and our sister states. Concerns about the machine’s accuracy are not
general abstract theory; rather, both state and defense experts have sufficiently proven to Ohio
trial courts that, when relevant, defendant’s due process rights entitle them to attack the specific
vilnerabilitics of the machine.

Inquiries into the 18000°s susceptibility to error began as early as 2003, when a task force
implemented in Tennessee evaluated breath testing instruments for use in the state and explicitly
found that the 18000 did not produce sufficiently reliable results.’ Not only had the machine
already been found {oo unreliable for genersl use in one state, but litigation as to the machine’s
accuracy arose in Florida, Arizona and Minnesota which resulted in the suppression of thousands
of breath tests. See Florida v. James Briggs, et af. (Florida, 2™ Cir. 20063, 2006-CT-2638;
Florida v. Robert Yount (Florida, 1 &% Cir, 2009}, 2009-CF-746-A-K; drizona v. Judge Deborah
Bernini (Arizona, 2™ App. Div. 2009), Case no. 2CA-SA 2009-0062; In Re Minnesoia
Imoxilyzer 5000EN Source Code Li@“igaﬁ@n (Minnesota, Dist. C1.2009), Case No. 70-CR-09-

19749,

' Tennesses Rureau of Investigation Forensic Services Division Minimum Standards and Specifications for the
Seientific Appraisal of Breath Aleohol Instruments (2003}
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The propriety of the IB000 was similarly challenged in Ohio. The cases of Gerome and
Lancaster, in particular, had exiensive festimony concerning the reliability and aceuracy of the
18000, This wes not a one-sided affuir—between the two cases, the state presented six expert
witnesses” and the defense five.) Afler hearing evidence concerning the 18000, the respective
trial courts both found the following vulnerabilities material to innocence or bpopeachment for
those who tgsted on an [8000:

» The machine does not adequately test for Radio Frequency Interference because it was
never tested at frequencies used by smartphones and similar devices. The potential for
variation is great—the Gerome court found that variance duoe to RFI could alter a sample
by an amount of .09-.20 per test.

® The test result on an 8000 machine can be increased or decreased simply by changing the
volume of breath forced through the machine, and the volume of breath a subject
provides is vulnerable to operator manipulation. Of particular note, the state’s experis
conceded the operator could manipulate test results to obtain a valid test. Further, the
{Ferome court recognized that a valid reading of .069 g/210L (below the legal limit) could
be manipulated by the breath test operator to achieve a test of 085 g/210L (ahove the
legal Hmit).

e The 8000 has a severely reduced capacity to detect mouth aleohol.

The state’s assertion that courts have had no difficult applying Vega's legal framework is

nonsensical; the very reason this Court is addressing Fego is due fo the influx of COnirary

* Specifically, Dir. John Wyman, Mr. Brian Faulkner (manager of engineering at CMI, the company that
manufactures the 18000, Ms. Mary Martin (ODH Representative}, and Mr. Craig Yanni (irzins operators on how to
administer tests on the 18000} in Lancasior and Falkner, Martin and Mr. Gregory Marquis (information technology.
specialist with ODH} in Gerome,

* Specifically, Dr. Alfred Staubus {bregth testing and forensic expert), D, Michasl Hlastala, Mr. Thomas Workman
{expert in high technology) in Lancaster and Dr. Staubus, Mr. Workman, Mr. John Fusco (head of National Patent
Aunalytical Systems, the company who manufactures the BAC Datamaster), and Mr. Dave Radomsky {expert
employed with National Patent Analytical Systems) in Gerome.
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opinions lower courts have produced in attempting to reconcile the flaws of the IR000 and the
“traditional” understanding of Vega’s evidentiary restrictions. Vega does not-—cannot—infringe
ou & defendant’s constitutional right to present a full and complete defense. Vega permits
defendants to attack specific, relevant defects on the machine they were tested on.  And Vega
certainly permits defendants access to information they aeed to discern whether their own test is

accurate and their machine was working properly.

CONCLUSION

Based on the foregoing, amicus curise OACDL respectfully submits that Appellant’s
argumenis are without merit, that the Proposition of Law presested by Appellant should be

overruled, and that the decision of the First Appellate District should be upheld,

Respecitfully submitted,

QALCDE, Amicus Curme

(0079159)
For the OhioAssociastion of Crimingl Defense
Lawyers

2726 Ajrport Dr., Suite 100

Columbus, Ohio 43219

{614 3 418-1824/(740) 654-6097
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IN THE ATHENS COUNTY MUNICIPAL COURT
ATHENS OHIO

State of Chio,

Plaintiff,
¥,

Micole Gerome, Case Number 11TRCO1900

Defendant,

State of Ohilo,
Flaintff
.

Jarison Wise, Case Number 11TRCO0E28

Defendant.



Stale of Chio |

Plalntiff
Y.
Kevin Warren, Cage Number TTTRODT734
Lefendant.
Stele of Ohip,
Flaintiff
¥.
Nathen Haves, Case Number 11TROO434
Defendant, Hearings May 27 and June 24, 2011

Decislon June 28, 2014

Williaen A, Grim, Judge



This matter came on for consideration of Defendant's Motion to Buppress filed
April 20, 2011, Defendant’s Supplements! Memorandum filed May 23, 2011 and the
State of Ohio’s Motion in Limine also Sled Mey 23, 2011, The issues raised by these
pleadings are:
Probeble cause for arrest
Complisnce with Ohlo Department of Health {ODH) regulations
Admissibitity at trial of Intoxilyzer 8000 test results

Admissibility at trial of defense evidence challenging the reliability of Intoxilye.
e BODG te8t results,

B b e

The State of Ohio argued that Stare v, Vega, (1984312 Ohio S$t.3d 183 probibits
any evidentiary hearing regarding the Intoxilyzer 8000, The Court Suds that such ar-
gumicnt is & misreading of Vega, as that decision only restricts defense evidence af tri
al; it does not prohibit g pretrial evidentiory hearing wnder Pvidence Rule 14 1w de-
termine relevancy and relishility of anticipated svidence,

The Court held evidentiary hearings on thess issues on May 27, 2011 and June 24,
2611, Representing the State of Chlo was Liss E, Blinson, Athens Chief City Prosecy-
tor; Traey W. Mesk, Athens City Prosecutor: James K, Stanley, Athens City Prosecu.
tor; and, on June 24, 2011, Assistant Attorneys Geners! Matthew 1. Donahue and Ag-
ron Haslam, Defenss atiorneys were K. Robert Tov, Jon Saln, and D, Timothy Huey

on behalf of MNicols Corome; Douglas J, Francis on behalf of Eevin Warrer: Kimberles



J- Francis on behalf of Jamison Wise md Patrick O MeGee on behalf of Nathan
Hayes,

This iz the second of two declsions in these cases with the first, filed May 25, 201 i,
discussing the lepsl rationsle for having a full evidentiary hearing, This decision dis-
wusses the evidence received and the application of the law to that svidence, Taken to-

gether, the two decigions provide o fll discussion of the legal and factual fssues in.

volved,
Witnesses at thess evidentisry hoarings were:

Mary Martin, Program Administrator, Ohie Department of Health Alcobol and
Drug Testing
David Radomski, Defense Expert from Mationg} Patent Anslytical Svstems
John Fusco, Nationa! Patent Anglytical Systems
Cleve Johnson, Sereening Committes Member
Thomas Worlomen, Jr., Defense Expest From the University of Massachusstt
regory Marquls, Trformation Techuology Specialist, Ohio Department of Health
Jobn Kuemande, former Chief Toxicologist, Olio Department of Health Alcohol
and Drug Testing
Brian Faulkoer, Chief Enginesr, CMI, Ine,
Melanie Provenzene, Teooper, Ohio State Highway Patrol
Dr. Alfred Stavbus, Defonse Expert, Professor Bmeritus The Ohio State University

Many exhibits were identified and offered into evidence, The Court excluded those
it deewmed bmmsterial or not properly suthenticated, but allowed coungel o proffer
thoss a@chi%ita‘ The State of Ohio hes also included material attached %o its June 24,
011 State’s Argument that was not offersd for evidemse and the Court has placed

these attachments with the proffered exhibits,



The lead defendant in this matter s Nicole Gerome, The other defondants are
Joined in this matter for the Hmited purpose of nstroment certification and check under
Ohio Administrative Code ITOL-53-04(C nnd (D) and admissibility issues regarding
the Intoxilyzer 8000 under Bvidence Rules 407 ang 702, Uhnless otherwise noted, afl

factual findings regardiog probable cause and other ODH regulations compliance refer

to the case of Micole Gerome.

The State of Chio has submitted cortified copies of the Ohio Department of Health
records regarding the three Intonilyzer 8000 instraments in use in Athens County.
These coples sre of actun) documents, rather than being derived from the ODH web.
site, s0 the Court acoepts them ss authentic under Bvidence Rule 902. These docu-

ments, bfeing the first three parts of State’s Exhibit A, show the Sollowing:

Calibrated by CMI April 21, 2009 and Octobey &, 2008
Certified by ODH Kucmanie Decembey 20, 2010
Checlied when placed In service by ODH Yanni Janvary 25, 2011

stukor 80-004989 {Athens

Calibrated by CMI May 15, 2009 and Ovtober 14, 2009
Certified by ODH Kuomanic December 28, 2010
Checked when plaved In service by ODH Yannd Jesoary 25, 2011

Ingtrument Serig! Worgber B0-003048 {Chio University Polics De gt




Calibrated by CMI April 13, 2009 and Cotober 7, 2000

Certified by O Kucmsnic December 28, 2010

Checked when placed in servige by ODH Yanad Jarvary 25, 2011

Pursant to State v. Edwards, (2005} 107 Ohio 5034 169, 5 wial court mgy 4o-
cept documentation &t 4 pretrial motion hearing 15 show compliance with testing
regulstions. In Edwards, supra, and in Stote v, Parlier, Clermont LCounty Munici-
pal Court Case 2009TRC14102, decided Mirch 3, 2010 regarding the Intoxilyser
8000 vertification, the sccepted documentation was not a certified @@:aﬂpy, In the
present case, the certified docurvents are self-authenticating mdﬁr’Evieﬁ@m:e Eule
902, Bee also State v. Allen, Monroe County Court Cazse Number 1 ITRCI76A,
decided May 11, 2011, Thus, this foundation s even stronger than that spproved
by Edwords,

The issus vnder QAC 3701-53-04(C) and (1) iz whether the instruments
have been centified by representatives of the Ohio Depertment of Health and then
checked when placed in service. This is an sdministrative determination; ¥ ODH
records show certification and cheek to their sutisfaction, the administrative reglg. |
tons have boon met. This is the reverse gide of the &egmmﬂ:iﬂﬁ of powers issue dis-
cussed by the Court in the May 25, 2011 preliminary opinion in this case, This

Court will not review the propriety of an administrative decision bt will make an



independent determination a5 o courtrocm admissibility under the Ohio Bvidenoe
Rules,

Prom the above, the Cowrt fnds complisnce with OAC 3701-53-04{C) and
{13} 5 to ol defondants, Testimony regarding the certification Provess goes to the

weight the Court will give in determining relevance and reliability of the Intoxilyz-

er 8OO0, Those issues aro discussed later in this decision,

Defendant’s vehicle was stopped by Ohle Highway Patro] Trooper Proven-
zaeo on March 16, 2011 at 2:33 s.m. afler 2 radar clock of 65 mph in 5 55 mph
zone.  Trooper Provenzang bllowed defendant’s vehicle for approximately one
mile bofore sctivating the pursnit lights but observed 1o other traffie vinlations or
indiciz of impaired driving. Defendant reacted promptly t the pursnit Hghts, sig-
neled and pulled off to the berm of the roed. As shown on the video, defendant’s
speech and walking and standing balance sppesred i be nopmal,

Trooper Provenzeno noted that d&f&nﬁmﬁ’s_ “yes wers bloodshot, red snd
glassy snd that she had strong odor of an dlcoholic beverage on her. Upon ine
quiry, defemdant admitted consuming one drink abowt 1130 pan, Defendane iater
said she drank one shot at that time. Defendant showed four of six possible clyes
of an HCIN test conducted in substantia] complisnce with NHTSA guidelines, De.

fendant showed no scorsble clges on the One Lig Stend tost, although she had 5
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sight sway, On the Walk and Turm test, she showed two of sight possible clhues,
which is bordedine failing. Although Trooper Frovenzanc only noted one much
clue in her report, the other chue was clesrly visible on the viden,

Un a properly calibrated Alco-Sensor II purteble breath test device at 244
a.m., defendant blew 148, Operating instructions for such devics direct the officer
to determine the sublect has not ingested any alooho! in the fiftesn minues prior to
the test. Trooper Provenzane believed defendant's satement of one deink at 1130
pan. met this standard,

Defendant was arrested, handoutfed, and patted down, Agsording fo the
video at 2:55 aun., Defondant ssid she had & coll phone on her and, at 2:58 g,
said her cell phone was in her pocket. On video, Trooper Provenzano did not re-
meve or inspect the reported cell phone, At the June 24, 2011 hearing, Frooper
Provenzano testified that she did not reesll if Defendand bad 2 cell phore or Black.
berry devics. From the above, the court concludes that Defendant’s cell phone was
not removed from her at the Ohilo Highway Patrol post,

Defendant was transported 1o Ohjo Highway Patrol Post & where, sfier prop-
er advice of consequences per BMV Form 2233, she agreed to take an evidential
breath test. The lesting instrument was an Intoxilyzer 8000, perial number 20-
003983, Trooper Provenzeno has been trained in its use, having received her oper-
aior access card in Joly 2010, Trooper Provenzano properly followed directions
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for this instrument and Defendant tested 0,135 g210L. The instrument printed the
test resuits on Defense Exhibit 19: the same test i reprinted on Defense Exhibis 8,
which comes from the ODH weobsite and containg more operational Information
wansmitted by the nstrument. The Court finds complispes with 0AC Sechons
3701-53-04(B) and 3701-53-09(D),

There were reasongble grounds for the raffc stop for the speeding violstion,
Although defendunt’s driving, balance, speech, and reported consumption waigh
againgt a finding of impairment, the totality of the circumatances, including the
sirong odor of aleohol, HGN, and Walk and Tum and portable breath test resulss,
provided probable cause to believe defondant was aperating » vebicle with o prohi-

bited concentration of aleohol in her system.

Defendant has pmsénwd an irderesting argument under Sioge v. Ripple,
{1994) ?‘;{3 Chie 8,34 86 as to the lack of rules by the Ohio Department of Health
regarding the Intoxilyzer 8000, Ripple imvolved & prosscution for OV for g per se
ievel of drogs. As the Drepartment of Health bad not v promulgated any repula.
tions for the testing of such drugs, the Ohio Suprems Court found noncomplisnce
with the requirement of R.C. §451 LIS(DY1)(b) that sanples be analyzed in acoop
dapce with ODH rules. The key was thet thers were no gpplicable rles pronmi-

gated.



This Court does note that there ars almost no applicable regulations in OAC
Chapter 3701-53, with the key word belng abwost. QAL 3701-53-04E) requires
breath samples from the instrument {note the singular referring to the omly instrg-
ment in that catepory) listed under pamgragih {AY3) of this rule shall be analyrad
according to the instrument display for the instrument used. OAC 3701-53-04(8)
requires & dry gas control which this instrument s programmed to do on its oW,
DAL 3701-53-09(D) requires that operators of the Intoxilyzer 2000 have an Opers-
tor acess card, which the instrument svtomatically requires for ancess,

There are rules although i is debatabie how mesningful these riles are, It i
troubling that there is no sdministrative requirement for the operator to follow the
procedure set forth in the sixty-four Page operator guide promulgated by the Ohlo
Department of Health, However, this s » separation of powers issue and an admin.

istrative decision. %o long as ODH has some applicable rule, the requirements of

State v. Ripple, supw, are satisfied,

The Intoxilyzer 2000 is among the latest peneration of breath testing instrg.
ments intended to measure the zmount of aleohod in e gir in 2 subject’s fungs, It
has been recognized by the courts for decades that such measwrement is possible,
Westerville v. Cunningham, (1968} 15 Ohio 8t.2d 121, Seversl such mstroments

use the sciemtific prineiple of infrared absorption which iz g staple of organic che-
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mistry to identify organic compounds such as ethano! (the alochol in beverages),
In addition to identifying the presence of sthanol, the instruments are designed to
quantify the amount of ethanol in the hreath sample and then to celeulste that
measured quantity to o s¢f standerd such as grams by weight per 210 liters of
breath,

Infrared technology involves the sbeorpticn of dlectromagnetic radistion by
ethanol. Bthano! can be detected and measured by determining the amount of wa-
velengths of the infrared spectrum absorbad by the distinetive molscular siructurs
of ethanol. When an infered light pesses through & chamber that eontalng sthanol,
some of the light is sbsorbed. The sreount of ethano] in the chamber can be megs-
ured by determining the amount of light that passes through the chamber when the
air in the chamber comtains sthanol and comparing it to the amount of Hght thet
passes through that same chamber after the air which coninins ethanol is purged
from the chamber,

Theve are four steps sny breath testing instrument takes:

1. Becognizing ethanol and distinguishing similer organie sompounds;

2. Detecting sny outside influence factors such as aleohol in the ambient ajr,
radio frequency interference, aed mouth alovhol;
Quantifying the amount of alechol in the chamber sample; and

Computing the grams of alechol per 210 liters of breath by matltiplying the
size of the chamber by its ratio 4o 210 Bters,

P w0
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While &acegﬁad in: principle, there have always been issues as to the reliabili-
ty or precision of any given instrument or test, Proponents have always acknowl-
edged that thers can be outside factors affocting the acourscy of the test, such as
midio frequenny interference, refalred liquid slcohol, and the presence of slosely
related organic compounds, By verious methods, each nstrument is desipned to
detect such outside factors and to report the test sy invalid if there is an Interferent

present. Some detector methods are more precise than others,

The history of the selection of the Intoxilyzer 8000 OH-S maodel by the Ohio
Department of Health is considered only as to weight to be given w the ODH
choice. This instrument wes in existence and in the fleld in some jurisdictions
when the specifications for 2 new nstrument for Ohio were written, The propossd
specifications matched the specifications for this ingtrument and the proposed B
cifieations eliminated two of the four major manuiictrers of breath testing instry-
ments because of components used. The fourth manufactorer, Nations! Patent
Analytical Systems (NPAS) declined 1o participate bocause it would have required
designing an instrument 1o capy the Intoxilyzer 8000, The citizen commities rga-
nized to review proposals thus had enly this instrument 1o review and demonstra-
tions included severs! fallures. The Inboxilyzer 8000 OF-5 was approved by the

-
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Ohio Department of Health and the State of Ohlo purchased 700 of these instru-

mgnis,

The Iutoxilyzer 8000 i designed to eipctronically transmit data from agch
subject test or instrument test to the Ohlo Department of Health central datahage,
As designed and advertised, this would allow public accegston somprehensive yn.
adited history of ench instrument snd allow contemporaneous monitoring by the
Ohic Department of Health,

Mary Martin, Program Administrator for ODH Buresy of Aleohol and Drug
Testing, testified that she did not believe anything on the website could be alierod
or deleted although there could be g severs) oty delay for the instrument infor-
mation to appear on the website. Ms. Martin algo testified that the resson that a1l
thres Athens County instraments quit working at about the same time was that sach
respective memory was Sl nobody in Athens County uplended the information
and nobody at the stote leve] exercised their capacity to retrieve the information
remotely. At the June 24" bearing, Gregory Muarquis, the 8000 program IT special-
ist, testified that he should have been notified if there were such a problem. He
was not and was totally usaware of that situstion at the June 24% evidentiary hear.

ing.
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The defense presented testimony and documentary evidence fegarding the
disappearsnce of two reports that were once on the website but now are not. The
first instance involved Instrument #3983, being the same on which defendant Ge-
rome wes tested.  As shown on Defendent’s Bxbibit 4, a Deceanber 20, 2010 certi-
fication report showed 8 BrAC of 23g/210L. This result is notable in that it is far
beyond both humsn and instrument capacity. A realistic result could be 0.099 or
0.23 g/210L. The second instance was two reports of one Pickawsy County sh-
ject teat in which one report disappeared.

At the June 24" hearing, the State presented evidence to explain the disap-
pearance of data. The Court sccepts the technical explanstion of g Lommpnrter gliteh
in the testimony of witnesses Margols, Kuomanic, and Faullmer, b is Very
troubled by the fact that the disappesrance of data is by design, When an anomaly
such as the sbove 23 test appears, the CMI sofware allows it 1o be replaced with
other data. Bee State’s Bxhibits B, P, and Q. The Siate’s witnessss insisted that the
dats was not “deleted”, just “replaced”.  The Court concludes that the software in
the Intoxilyzer 8000 is designed 1o hide some inconvenient Information, ¥ is the
purpose of ODH to have 2 comprehensive database, thet purpose has not bees
achivved. Mr. Marquis also testified that the website is ot monitored for quality

contol,
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Although the Court does not beliove fhe shorteomings of the database affect
the operation of the instruments, the disappearance of data is troubling. At worst, it
is evidence of manipuiation to hide adverse information. At best, it is evidence that
UDH oversight and data collection is 2 work in progress. In either avent, confi-
dence is eroded in ODHs ability t be an impartial oversesy of the Intowilyzer
80080,

This is especially roubling because there is some relevant information that is
only available through the ODH websits, The test report printoast gt the testing site
does not include the volume of breath or durstion of blow, but that data is frangmit-
ted from the Instrument 1o the central database. It iy smportant that data be acoute

and unchanged. Unti] the software is changed to elimingte the replacement feature,

courts can never be sure we are looking ot original dats on the website,

source code is the sofiware Progromming that enables an ingtroment 1o analyze and
report & vesult. Mary Martin, Progrum Administeator, testified that the Siare of
Ohilo did not have the soutce cods for this instrument. In the ODH certification af
this insfrument, aoosss to the source code was apparently not desmed BECeEsaTy,
The instrurent was able to be tested with both 2 known sontrol solution and in side

by side comparisons with s live subject and other modsls of Instruments, Both as g
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discovery issue and as an lssue of exculpatory evidence under Brady v, Marviand,
(1563) 373 U.S. 83, the State of Ohio cannot be compelled to produce evidence it
does not have,

Although this Court is aware that severs! courts in Florida have crdered OMI
1o release the source code, UM has resisted on the basis that i is proprietary in-
formation and pot relevant. That was also the position stated st this hearing by
Brian Faullner, Chief Bngineer at ML The Cowt is not ver persuaded that the
source code is material to the present determination or to the puilt or innocence of

an actused. Therefore, Defendant’s Motion for Sowrce Code iz dended,

The Intoxilyzer 8000 uses infrared spectroscopy as its technology. Thizisa
technology that has been recognized in industry and research for decades, It bas been
used for breath mgﬁﬁg instruments since the E%ﬂs; Both CMI and NPAS use this
technology as does, in part, a third manvfacturer, Drabold,

This technology is the same a5 that wsed by the Intoxilyzer 000, also manufac-
tured by O, which was in the generation of evidential brogth texting instruments
used previously, The Intoxilyzer 8000 was introdused in response to law enforsement
agencies” desive for an nstrument more portable than the dedkiop 5000 or BAC Datg-

master but more precise than the handheld portable bresth testing devices,
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The Intoxilyzer 8000 is on both the Nations Highway Traffic Safity Adminis-
tration Conforming Products List and on the Ohio Department of Health lst of sp-
proved instruments in QAC 37 CL-53-0ANY). Thers are two models of the Intoxilye-
er 8000 currently in use in Ohlo: the OR-2 mode! used by the Division of Watercraft
and the OH-5 mode! used for fand enforcement. They have the same interaal analyti-
val components but different user features. For purposes of considering strengths and
weaknesses, the models present the same Jssmes,

The operation of the Intoxilyvzer 2000 s set forth in the sixty-four pegs operalor
guide issued by the Ohio Department of Health Bureay of Aleohol and Drug Testing
{revised 2-2000) which i3 in evidenee as the fourth part of State’s Bxhibit 4 In sum-
mary, the guide directs operators 1o furn on the instroment, enter the operator, subjsct,
and arrest date and then follow the proxapts from the nstrument display,

The instrument performs severa! zelf-checks regarding air blanks, disgnostios,
and dry gas controls. Beginning st page 37 of the guide, operators are Instructed 1o
discontinue use and notify the ODH Bureay of Aloohol and Drug Testing i the in.
strument shows consecutive identical failures of these checks. However, the instry-
ment iself does not enforee this by shutting down until the technicians can examine
and resolve the problem. Therefore, sz g practical mutter, these partiealar intended

selfchecks are optiona] with the operabor,
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There are other self-checks that are enforced by the instrument aborting the sub.
ject test upon detection of Indicly of mouth sloohol, radio frequency interference, and
deficient sarople, This instrument alsg requires tWo subject samples that are within .52

agreement of each other to be a valid test. The Intoxilyrer 8000 then prinds the lower

score of the two samples as the evidentisl %est scors,

To achieve portsbility, it was necessary to reduce the size of the Ingtrument
from that of the Intoxilyzer $000. In such dovwnsizing, different components were
used in the 8000, There is & different Hight source, & different detector, and Jiffee-
ent filters. In the opinion of defense witnesses, that I 2 step down from the preci-
sion of the Intoxilyzer 5000, Witnesses called by the State of Ohio disagreed, al-
though acknowledging the differences. Brian Faulbner testified that the 2000 was
designed for portability and to eliminate moving perts and that there were no up-
geades regarding precision issues other than the double senspiing.

The BOOD uses a pulsed ght source which messures ot S points per
second,  The 5000 used & seady state heam with & mechanival chopping wheel
measuring at 40 points per second. The 2000 uses & pyroslectric defector instend
of 2 lead seleniide detector. The 8000 uses o smaller sample chamber and 3 less

precise airflow messuring pressure device, There is o change, better oy WSS, in
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radio frequency interference detection components. The wnderlying analvsis tech-
nology of infrared spetiroscopy remains the same.

From the operator’s viewpoint, there are changes in procedure fom the Tne
toxilyzer 5000 or BAC Datamuster. Generally speaking, the process is more auto-
matie and guided by the instrument display and less prone to inadvertent Operator
efror. Most operator and subjest data is scanned by optical readers and the instry-
ment enfiaces the time requizoments and pesforms interim selfichecks, Following
the test, the instrument print the result and related forms gnd terporarily st;:ams the

test information for later uploading to the ODH sentral database,

There is no such thing as 2 perfect person, u perfect muchine, or a perfect
Compuer operating systern.  All have lmitations or vilnerabilities, Defendant has
presented evidence of sovera! valnerabilities and the Court understands and aceEpts
two and possibly three 8x material 1 admiszibility and mqgui}t or innocence,

REY

20HOCEOaRA

The most insportant vulnerability is radio frequeney interference (RFD) baing
undetected. Bvidentinl breath tesiing Instruments have slways wsed devices o
dstect feguencies by police radios and such squipment. However, in the last deg.
ade, there has been a proliferation of poriable digital asssantg smartphones, and

other portable slectronic devices that smit radio frequencies, Such frequencies can
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interfere in the operstion of other eloctronic devices, such as an sirplane’s navigs-
tion system or, a8 univtentionally demonstrated, this courtroom's recording system,
This is true if the devics is urned on, even when not in uge,

it s agreed by all thet evidentin] breath testing machines cannot be shiclded
from radio frequencies but such frequencies can be detected and the instrument

programmed to abort the test upon recognizing the interfeiepcs, The Intoxilvzer

2000 does have such an RFI detector, but it has never been tested at frequensies
vged by smartphones snd similar devices,  This is swrprising, piven that, aording
o Mary Martin, former butesy chief of ODE Alcohol and Dieug Testing Dean
Ward acknowledged RFI by a Blackberry device. John Kucmanie testified that thee
Intorilyzer BOOO failed to detect BN st 5 Marion test site,

Thomas Workman, who has testified in Florida and Arizona 23 an expert
witness regarding the Tntoxilyzer 8000, restified that modery call phones will Inter-
fere at frequencies not detected by the Intoxilyzer 8000 and the result of such inter-
ferance i3 to scramble the slectronies. Such seramibling hae produced inapplicabls
error eodes and fest scores unrelsted to sptusl sthano| content, Depending on
which component is being sorambled by BFL the sror range can be from 09 &
20, The responze of the State éf Ohio Depertment of Health through Jobn Kue-
manic wag that ODH chocked elght frequencies and thet 1 waa “imprecticsl” w

check all possible frequencies. Brian Faulkner testified thar CMI tested for RFi
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ever & wide range of frequencies but he did not westify thet CMI used smsrtphones,
PDAs, or frequencies used by thoss.

Breath Volume

The second vulnerability desls with the volume of the subject’s breath blown
into the instrument. This manifests Yself in two situstions, The first is the rela-
tionship between volume and the resulting test soore; the second is the opporiunity
for an operstor to manipulate the test scove, This Cowrt is aware of two Florida
court decisions thet have alsg recognized this problern. Az nofed in State v. Brigys,
Second Judicial Cirouit Case 2006-CT-2638, decided August 20, 2007, and quoting
State v. Hoover, Fourteenth Todicial Clrouit Case 2003-1784 CTMA

Rules that permit & test aperator 1o have the subjest blow into the ma-

ching as long as he {the operator], in s andirected discretion wishes,

with attendant variation in test results, is insufficlent to create 2 scien.

tifically relishle test, ~

The Intoxilyzer BOUD vses a small semple chamber which reuires relatively
iittle breath 55 u sample. The instrument measures the L1 liters necessary and they
the display indicates the sample necessary for an acopate reading bas been ro-
ceived. See page forty of the study guide in State Exhibi A. The instructions note »

that when the progress bar resches 100%, the subject sample is complete. Howev.

er, the 8000 doss not record the measurement of the aloohol vl the subject stops
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blowing, Thus, the instroment doss nek enforce the opertor guide directions and
an operator can choose to profong the breath sample.

I the first situstion, studies by Dr. Staubus and others referred to in his o8-
timony show a direct comrelation between volume snd ethanol reading. “The fong-
er you blow, the higher your score® was the testimony.  As shown in Defendant’s
Exhibit 22, a longer duration can show an upward varistion of 30%. Other sudies
noted by D, Staubus showed an average upward variation of 25%. For exarople,
on average, & shorter durstion swnple could show 0.68 #nd & longer duration sam-
ple could show 0.85 with the same alooho! content. Therefors, test scores within
25% of the applicable per se limit should be examined on the ODH website for vo-
lume of breath,  Soores much outside that eange, such az 5 .135, are probably not
mitigated by the volume of the sempla,

In the second situstion, the instrzmen displays the rising numbers as the
breath sample is given. The operstor can choose o end or prolong s sample
achiove 2 cortain score. Ons of the prograromed safegusrds of the Irtonityzer 8000
is that the two subject samples must be within 0.02 agrevmment of each other for the
nstrament to record either score as valid. An operator watching the some on the
second sample can stop the sample when it is within that 0.02 range of the first

sampls,



4 third possible vainersbility of the Itoncilyzer 8000 is its reduged capacity
to detect a sarnple that includes moisture, The theory behind sll breath testing in-
stnuments requires messurement of desp Tung air rather than 2y from the mouth or
other moist tissues thet would nchude liquid ethanol #t & higher concentration than
breath. AY such insmﬁnm look at the slope of the sarnple; It showld start Jow end
gradually rise 1o a platean. I the score starts high or if there is & temporary spike,
that is an indication of a reading of something other than deep lung sir such as
mouth sleohol or Gastroesophagesl Reflux Disease {GERD). By the pulse lamp
creating only four messures per seocond 28 opposed (o the forty per second of the
Intexilyzer 5000, there sre fower daty points to recognize any spikes,

Although a valnerability, existence of 5 probiem should be negated by the
instrument requirement of an 0.02 agreement between samples so long as there is

no indication of operstor manipuletion in the second sample a8 discussed in the

previous section.

The Count bas some doults showt the precizsion of the Infoxilyeer 8000,
Such doubts are those of a potential trier of fact considering whether the evidence
iz proof beyond 8 ressonable doubt This, however, i3 not the standard o deter-
mine the admissibility of evidence. Fust as & wilness may be compstent but pot
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necessarily credible, & test may mest threshold standerds of admissibility withow
necessarily belng persussive. An Bvidence Bule 703 nquiry is concerned with the
propriety of the method rather than the correctness of the conclusion. Tt is the fune-
tion of the tier of fact to weigh the evidence to determine the correciness of the
concinsion,

In sxamnining the coiterip of Evidence Rule FORCY, the Court fods an il

fewvg:

{13 The theory wpon which the procedure is baged is objectively verifia-
ble or is validly dorived from widely acceptod knowlsdgs, facts or
principles: The sclence of organic chemistry is based on widsly sc-
cepsied knowledge and vrinciples,

{2 The design of the procedure, test or exporiment reliably implements
the theory: Infrared speciromelry is & recogaized procedure 1o identify
an organie compound such as ethanol,

{3) The partioniny procedure, fest or experiment was conducted in a way
thet will yicld ar accurate resnlt: In e absence of cortaip facts, the In-
toxilyzer 8000 is capable of producing an acourate rexult, Tn the pressnce
of certain facts, it is capebls of producing an ingoourate resyle,

A2 & putekeeper, the Coust finds that the Intoxilyrer S000 meets Byidencs

Rule 702 threshold requirements for admissibility, The vapacity of the Instrument
for insccurate results goer to the weight, not the adosissibility, of the evidence,
The Court therefore finds that the Intoxilveer 3000 mests the threshold standands

for evidence to be considered. This is not to say that the Intoxilyzer 8000 s reliy-
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" ble; such determination Is o be made by the trer of fact at trig} after considering alf

relevant svidence,

This Court has lesrmed muoch aboyt the Inmtoxilyzer 800G through these hegr-
ings. Counsel are commended for the thorouph presentation of relevant evidence
necessary for an informed decision. This is the design of our adversaria] sysiom, It
waonld have been unfair to congider only the é@fms@ evidence or only the BrOoses-
tion evidence in this admissibility determination; it would also have been impoasi-
ble to make an informed decision,

Yet it is the State of Ohiv’s position that the tier of fact o trigd should only
hear the prosecution evidence regarding the evidential breath test and not the de-
fonse evidence that atternpts to diminish the weight to be given o thet evidence,
This Court finds the fssue o be anslogoos to thet decided by the United State Sp-
prems Court in Crane v. Kentucky, 476 U8, 683 (1986),

Crane involved 3 confession that the trinl cowrt determined, ot g pretrial
hearing, 1o be admissible ag volurdanily given. The defense was denied the oppor
tupity to present evidence fo the Jury 88 o the cosrciveness of the circumstances,
The defonse intert was not an attemipted re-litigation of the admissibility of the

confession, bt rather an altempt to diminish the weight to be given by the jury to
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the confbssion. The issue was whether the trial comt’s admissibility determination

foreclosed contrary evidence,
In g vnenimous decision, the Crane opinion syilabug held:

The exclusion of the testimony about the ciroumstances of his config.
slon deprived petitioner of biz fundamenta] comstitutional right —~
whether under the Due Process Clause of the Curtesnth Amendment
or ander the Compulsory Process or Confrontation Clauses of the
Sixth Amendment — to g fir opporimity to present 2 defense. Bvie
dence sbowt the manner in which confesgion was secured, in addi.
tion to bearing on ity voluntariness, ofien bears on its credibility, a
matter that is exclusively for the Jury to sssess, The phyaical and
psychological snvironment thet yielded g confession is pot only rele-
vant 1o the legal question of voluntariness but can also be of substan-
tal relevance o the ultinmats fastugl issue of the defendant's guilt or
innocencs ..,

The Court noted that every jurisdiction other than Kentucky recognized the right of
the defense to present testimony going to the weight of the admitted prosscution
evidence. Bince then, the Ohlo Supresne Court, in Siate + Loza, (1994 71 Obio
51.3d 61, reaffirmed that principle although distingnishing Crame on the facts,

Therefore, the lesson from Crane ig slear: u detemaination of admissibility
cannot foreclose contrary defonse evidence designed to challenge the weight o be
given 1o the admitted evidence. This lesson applies to OVI cases ge nofed in S
v. French, (1995} 72 Chio St.3d 446 m page 451:

The chemical test result is admissible at trial without the state’s -

monsirating thet the bodily substance wag withdrawn within twe

hours of the time of the alleged violation, that the bodily substance
was analyzed with methods approved by the Directoy of Heslth, and
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that the analysis was conducted by o gualified individge holding a
permit issed by the Director of Heslth puTsiant fo RO 3701143
(Defiance v. Kretz, {19911, 60 Ohlo Stid 1, 373 NW.24 32, ap-
proved; Clncinnati v. Sand, {1875}, 43 Ohio 8t.2d 79, 70 0.0.2d 44,
330 MB.2d 0B, modified.} This does not mesrt, however, that the
defondant may not challenge the chemical test rosults at wisl under
the Rules of Bvidence, Bvidentiary objections challenging the com-
petency, admissibility, relevancy, authenticity, and credibility of the
cherical test results may st be raised,

Citing French, the Fourth District Court of Appeals, in Chy of Wellsion v,
Brown, 2005-Chio-532 {Jackson County), held as follows:

Tamara Brown appeals her convictions iy driving under the
infhuence of aleoho! and underage consumption of sleshel, Brown
vontends that the trial cow? erred in sxcluding ber expert testimony,
which challenged the credibility of the breath-nlcohol test regults, o

We agree that the cowt erred in exciuding her expert togtimo-
my. The expert opined that the resulis of the breath-aloohol test wers
urreliable because the testing officer failed to wait twenty minutes af-
ter receiving two inconclusive samples. The court excluded this fos.
tmony on the grounds that # should huve been offered during the
suppression hearing sinos it related solely to the admissibility of the
remdts. However, under Siare v, French, 72 Ohie 51, 3 448, 1995.
Uhio-32, 650 M.E.2d 887, & defandant can chatlenge the relighility of
breath-sloohol tewt results @ g under the Rules of Bvidence,
Therefore, the trial court abused it discretion by not allowing the ex-
pert testimony regarding the credibllity of the results,  JJ o el
332 and 533,

Since the Fourth Disteict has most recenily chosen o follow French pather than
their 1981 decivion in St v Brockway, 2 Chlo App.3d 227, this Cout shall slso

foliow the Chio Supreme Coust dissetive in French,
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Both parties cite Daubert v. Merrill Dow FPharmacewticals, {1993} 505 1.8,
579 and this Court finds that case instructive and controiling both on Bvidence Rule
702 stendords and regarding the admissibility of contrary evidencs, As to the admis-
sibility of contrary evidence sfier admitting the offered scientific teatimony, the Bu.
preme Court stated:

Vigorous cross examination, presentation of comirary evidence, and

careful instructions on the burden of zroof are the baditonal and gp-

proprists means of attacking shaky but admissible gvidence, See

Rock v, Arkansas, 483 U.8.44, 61 (1987). 24, At 596,

Several other states’ courts are in accord with the French holding that chal-
tenges to the wedibility of the chemical test may be waised at wisl See Stme v
Lowther, (1987 740 .24 251 citing the Hawsil Supreme Court case of State v. Ten-
gan, (1984) 651 P.2d 365; Cooley v. Anchorage, (1982) 645 P23 251 citing the
Alaska Supreme Court case of Keel v. Sume {1980} 809 P.2d 555, Houser . Store,
{Fioride Supreme Court, 1985} 474 80.2d 1193,

The recent United States Supreme Cout opinion of Bullcoming v. New Mexico,
{Case (9-10876, decided Juns 43, 2011, is not directly on point. That case dealt with
the necessily for the corvect witness o appear o irial regarding a blood sleohal test

laboratory report. OF persussive value is that Court’s rejestion of the prosecution ar-

gument that srmyone can testify about results since those resulls were produced by a

machine, Bullcoming is an afSrmation that the adversarial system survives in the
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machine sge. Since an secused may not confront the Intoxilyzer 8300 by oross ex-

amination of the machine itself, due progess requires the admission of relevant cone

trary evidencs.

The admission of contrary evidence, however, is mited by considerntions of
relevaney. Relevancy is defined in Bvidence Rule 401 23 “evidence having any ten-
deney to make the exisience of ey fact thet is of consequence to the Letermination of
the sction more probabls or less probable then ¥ would be without the evidence” Az
applied to an OVI per se case, contrary evidence must tend to make the test result legs
probable of the person’s alvohol level at the ime of operation,

Az noted sarlier in this opinion, the vulnerabilities of the Intomilyzer 8000 are
related to the clroumstances of the individual test; the vircumatances are fact specific,
In order for a perticuler vilnerability to be relevant, there must be some testimony as
to the underiving foct thet would trigger that vulnerability,

F@r} example, before a defense expert could testify ns to the propensity of the
Intoxilyzer 8000 tw give a higher reading depending on the volume of broath, there
must be evidence that the sublect provided more than the minimum volume of breath
necessary for the sample. Similarly, before 3 defense expert oould tostify as 1o the
propensity of the Intoxilyzer 8000 1o miss detection of coll phone radio frequency in-

terference, thers soust be some evidence that thers was g cell phone present and
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twrned on at the time of the test.  In both situstions, it the vulnerability has 2 fnite
margin of erroy, 4 test score above that margin of error would make the vilnersbility
irrslevant,

Some interpret Vego to prohibit any challenge based on the instrument jiself
The Cowst disagrees with that interpretation. ¥ a witness Is blind in his right eve, is it
not & proper challenge a8 10 whether he is abls to see? % it not 5o relevant in every
cuse this witmess testifies? Thisisnot n general attacks it i3 an attack based on the
fhcts of each case that could recur in other cases. The partial disability is relevanst in
every case in which this witness testifies, Similarly, system vulnershilities of the 7.
toxilyzer 8000 are relevant whenever the underlving riggering facts are in evidenee,

The Biate of Obio les cited the case of Siare v, Luke, 2006-Ohio-2306 {107
District Ct. Appeals). The facts alleged cortain reliability problams with the breath
testing instrument at the fime. The holding of Luke is twofpld: ( 1} 2 reliahility chal-
lemgs is 0ot & proper Motion to Suppress issue for matters not required by OAC regn-
lations; (2) such matters may be mised ot trigl 4o g0 to the weight of the evidence,

Begiuning st page 10, Luke explaived this second P

{25} For this resson, we agree with appellant’s position thas the 1o

al cowt emred in applying the Dawbert case to appelles’s motion o

suppress the BAC Datamaster results, This does not mean, however,

that appellee has no avenue of attack as to the gpecific results of his

test. It is imporiant t note that the Vega oourt said, “[tfbere iz no

question that the scoused may also attack the relisbility of the specific

testing provedure and the qualifications of the opteator. * * * Dipfonge

KAL)



expert testimony as o testing procedures at trial going o weight ra-
ther than admissibility is sllowed.” Yepa, supra, at 189,

{926} In accord with this notion, the caurt hes held that, though & de-
fendant iay not mount s challenge to the generl azowracy snd relin-
bility of the breath testing machine in question, ke “may endeavor to
show something went wrong with his test and that, a5 2 conseguence,
the result was at variance with what the spproved testing process
should heve produced.” Columbus v Day, (1985) 24 Obie App.3d
173, 174, 24 OBR 263, 493 N2.2d 1002, See, gizo, Whitehall v.
Weese, (Oct. 17, 19953 10% Dist. Mo, 95APC02-169,

{927} This court was squarely presented with the question of the ap-
propriste manner and timing of such an attack in the case of Colum-
bus v. Copmor, (19963 111 Ohio App.3d 394, 876 NE.2d 540, -

{129} In the case of State v. Edwordsy, 107 Oliio 534 169, 2005-
Obio-6180, 837 ML.E.2d 752, the Supreme Court of Oblo approved of
this cowrt’s holding in Cowmor. In doing so, the court stated, “a de-
fendant at triel may challenge breath-test results opn grounds other
than that the results wers illegally obtzined because they ware ob-
tained in noncompliance with the [Department of Health] director's
rules. For example, 2 defendent sy argue 8t triel that the particular
device falled 1o operuts properly ot the time of testing.” Id Atq19,

¥ is the intention of this Cowt to provide a more appropriste fury instrustion in
OVI per se cases. Curvently, OJI CR 71 L1M(AXBIE) at page 459 provides o stan-
dard instruction regarding considerstion of zn evidentisl chemical test. Upon request,
the Court will draft an instruction similur m OJT CR 40921 as it regards expert testi-
mony, advising that the fury should congider the test reslt, giving its relishility such

weight as they deem proper.
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In its May 24, 2011 prelimingry opinion in this case, the Court aoted that there

are two important underlying issues that have not been resolved by Stage v. Vegu, su-

pré, or any subsequent Ohio Suprems Court cases, These lssuss sre:

1. How ig the legislative assignment of admissibility determination
in RC. §451L19(DY 1)) not in viclation of e separstion of
powers provision in the Ohlo Constitution? Is # bocause the staty.
tory languege subjugates i 1o the Rules of Bvidence?

2. What is the rationale for extending the Vega principle from a pre-
sumption of impairment t & per se violation? Is 1 beeauss the
tost itself is not the viclstion and 51 other relevant evidence ia
admissible?

This Court finds R.C. §4511.15(D)(1Xb) 1o be constitutionsl in that the explicit

language “the court may admit” subjugates the statute to the Ohio Rules of Bvidence.
The stabute is finely crafied i encoursge but not mandate sdmisdion of such evi-
dence. This is the approach taken by the Washington Supreme Cowt in reviewing

the tonstitutionality of a similar OVI statute. In City of Fircrest v, Jensen, (2006}

158 Wn.2d 384, thay Supreme Conwrt noted:

The legislature has made clear its intention to make BAC test results
fully admissible once the State has met its prima focie burden, Mo
rTeason exisls o not follow this intent. The act does not state such
tesls must be admitted if & prima facle burden is met® 3t states thet
such tests are admissible. The stetute ia permissive, not mandatory
and can be harmonized with the rules of evidence, There is nothing
in the bill, either implicit or explicit, indicating 2 trial court sonld not
use is discretion to exclude the test results under the rules of evi-
denice. The legislature is not invading the prefogative of the COurts
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nor is it dweatening judicial independence. SHE 3055 does not vi-
olate the seperation of powers doctrine. Id at 389,

This Court also finds that the Yegu decision applies 1o OVI Ber se cases so long
a8 it is recognized fhet the test result is not conclusive proof of breath sloohol content
at the ﬁmg of operation, but énamﬁy some evidence thereof The defense hus 2 due
process right, under Crame v, Eenmtucky, supra, to present relovant contrary evidence,
To interpret Fega otherwise is to oreats o conclusive presumption prohibited by the
United State Supreme Court in Sandstrom v. Montana, (1979) 442 U8, 510,

As noted by the Ohio Supreme Court in State v, Tommer, (1984) 15 Ohio %1.34
1, it was never the Chic Supreme Court’s intention fo ereate a conclusive presump-
Hon in g per se case. At page & of that opinion, the Court held:

There is thus no presumption of guill, [Cliations omitted] {in contrast

o other jurisdictions, Ohlo’s driving while intoxicated statutes ig less

dependent on chemical testing),

Thoss who find an evidential broath test result 1o be conclusive are ignoring
both the United States Supreme Coust holdings of Swulstrom, Crane, snd Daubers
and the Ohlo Supreme Court holdings of Tanner, French and Edwards. This Court

choozes not to ignore such powerful and persussive mrecedent. All relevani defense

evidence is admissible in OV per se cases.
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. Thers were ressonable grounds for the taffc stop and probable canse for
the srrest of Ms, Gerome,

. All applicable administrative regulations of OAC Chapter 370133 wers
met and the sample was taken within theee hours of operation,

. The test results from the Intoxilyzer 8000 meet threshold standards for ad-
missibility under the Ohio Bvidence Rules,

. The test result from an evidentisl breath test is clroumstantial evidence of
the breath aleohol content a8 the time of o tion, Such evidence is pot

&

conclusive and is not the only evidence that s relevant.

- The Intoxilyzer 8000 has vulnersbilities. With specific fact situations, de-
fense expert testimony it admissible to explain such relevant vulnerability,

- An sppropriste fury instroction should be given regarding the Jy's fonee
tion to weigh the evidencs of the breath test,

. R, §4§3 Eolg{ﬁ}{g}fﬁ} is comstitutions! &8 “onstr
the Ohio Rules of Bvidence,

ed g8 being lmited by

- B0 long s State v. Vepa is imterpreted 0 allow all relevant defense svidence
regarding an evidential breath test, its holding passes foderal constitutional
standards of svoiding & conclusive presumption,
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DECISION.

Defendant’s Motion to Suppress is denied, The test results from the Intoxilyz-
er 8000 are admissible under Bvidence Rule 702,

The Siate of Ohio’s Motion In Limine is denled. The defense may present all
relevant evidence, including applicable instrument vulnerabilities, going to the weight
to be given to the test results from the Intoxilyzer 8000,

For all four named cases, these matters are set for final pretrial hearings July

26, 2011 at 8:00 s, and for Jury trials Fuly 28, 2011 8t 8:30 apm. =3

A. Grim, Judge
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SYLLABUS BY THE COURT
i. “The standard of appellate review of a circuit court’s refusal to grant
relief through an extraordinary writ of prohibition is de nove.” Syl Pt. 1, State ex rel.

Caflahan v. Sontucci, 210 W, Va. 483, 557 5.E.2d 890 (2001).

2. “In determining whether to entertain and issue the writ of prohibition
for cases not involving an absence of jurisdiction but only where it is claimed that the lower
tribunal exceeded its legitimate powers, this Court will examine five factors: (1) whether the
party seeking the writ has no other adequate means, such as direct appeal, to obtain the
desired relief; (2) whether the petitioner will be damaged or prejudiced in a way that is not
correctable on appeal; (3) whether the lower tribunal’s order is clearly erronecus as a matter
of law; {4) whether the lower tribunal’s order is an oft repeated error or manifests persistent
disregard for either procedursl or substantive law; and (5) whether the lower tribunal’s order
raises new and important problems or issues of law of first impression. These factors are
general guidelines that serve as a useful starting point for determining whether z
discretionary writ of prohibition should issue. Although all five factors need not be satisfied,
it is clear that the third factor, the existence of clear error as a matter of law, should be given
substantial weight.” Syl Pt. 4, State ex rel. Hoover v. Berger, 199 W. Va. 12,4838 E2d 12

(1996).



3. “The State may seek a writ of prohibition in this Court in a criminal case
where the trial court has exceeded or acted outside of its jurisdiction. Where the State claims
that the trial court abused its legitimate powers, the State must demonstrate that the court’s
action was so flagrant that it was deprived of its right to prosecute the case or deprived of 2
valid conviction. In any event, the prohibition proceeding must offend neither the Double
leopardy Clause nor the defendant’s right to a speedy trial. Furthermore, the application for
a writ of prohibition must be promptly presented.” Syl Pt. 5, State v. Lewis, 188 W. Va. 85,

422 S.E.2d 807 (1992).

4. “*A writ of prohibition will not issue to prevent a simple abuse of
discretion by a trial court. It will only issue where the trial court has no jurisdiction or having
such jurisdiction exceeds ifs legitimate powers. W. Va. Code, 53-1-1" Syl pt. 2, State ex rel,
Peacher v. Sencindiver, 160 W. Va. 314, 233 §.8.24 425 (1977).” 8yl Pt. 2, State ex rel.

Kees v, Sanders, 192 W. Va. 602, 453 8.E.2d 436 (1594).

5. “Before the result of 2 Breathalyzer test for blood alcoho! administered
pursuant fo Code, 17C-5A-1 et seq., as amended, is admissible into evidence in a trial for the
offense of operating a motor vehicle while under the influence of intoxicating liguor, a
proper foundation must be Jaid for the admission of such evidence.” Syllabus, State v. Flood,

155 W. Vg, 337, 184 5.E.2d 334 (1971).
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6. “In the trial of a person charged with driving a motor vehicle on the
public streets or highways of the state while under the influence of intoxicating liquor, a
chemical analysis of the accused person’s blood, breath or urine, in order to be admissible
in evidence in compliance with provisions of W. Va. Code, 17C-5A-5, ‘must be performed
in accordance with methods and standards approved by the state department of health.’
When the results of a breathalyzer test, not shown by the record to have been so performed
or administered, are received in the trial evidence on which the accused is convicted, the
admission of such evidence is prejudicial error and the conviction will be reversed.” Syl. Pt.

4, State v. Dyer, 160 W. Va. 166, 233 8.E.2d 309 (1877).

7. “There are three components of a constitutions! due process violation
under Brady v. Maryland, 373 U.S. 83,83 8. Ct. 1194, 10 L. Ed.2d 215 (1963), and State v.
Hatfield, 169 W. Va. 191, 286 S.E.2d 402 (1982): (1) the evidence at issue must be
favorable to the defendant as exculpatory or impeachment evidence; (2) the evidence must
have been suppressed by the State, either willfully or inadvertently; and (3) the evidence must
have been material, i.e., it must have prejudiced the defense at trisl.” Syl Pt. 2, Stare v.

Youngblood, 221 W. Va. 20, 650 8 E.2d 119 (2007).
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Per Curiam:

This case is before the Court upon the appeal of the prosecuting attorney of
Berkeley County, West Virginia {“the State™), from the Octeber 5, 201 1, order of the cirouit
court of Berkeley County, West Virginia, denying the State’s petition for writ of prohibition.
Before the circoit cowt, the State sought to prohibii the enforcement of the Respondent
magistrate’s order directing the State to produce certain discovery to Christopher Seidell
{“the Diefendant”) in a pending misdemeanor driving under the influence (“DUT) case. The
State argues that the circuit court erred in denying the writ of prohibition 1) when the
Respondent magistrate exceeded her legal suthority by ordering discovery of information not
authorized by West Virginia Rule of Criminal Procedure for Magistrate Courts 29 and 2}
when the Respondent magistrate exceeded her legal suthority in 3 misdemeanor DUI case
by ordering specific discovery requested by the Defendant without a showing of materiality
to the defense’s case. Having carefully considered the parties” briefs and oral arguments, the
appendix record, and all other matters submitted before the Court, we affirm the decision of

the circuit court,

I Facts and Procedural History
On January 6, 2011, the Defendant was charged in the Magisirate Court of

Berkeley County with violating the provisions of West Virginia Code § 17C-5-2(d) (Supp.



2012),' a misdemeanor DUI offense and a minor traffic offense.? The arresting officer
administered a secondary chemical breath test using the Intoximeter EC/IR 1 breath machine

{“Intoximeter”) on the Defendant that showed a blood alcohol level of 00.149%,

On March 18, 2011, the Defendant filed a motion in the Magistrate Court of
Berkeley County for breath test discovery. Specifically, the Defendant reguested that he be
provided with the following information “pursuant to the United States Constitution, West

Virginia Constitution, Rule 16 of the West Virginia Rules of Criminal Procedure and Rule

"West Virginia Code § 17C-5-2(d) provides, in relevant part:

Any person who!
(1)  Drives a vehicle in this state while he or she:
(A)  Is under the influence of glechol;

(B}  Has an alcohol concentration in his or her blood of eight
hundredths of one percent or more, by weight, but less than
fifteen hundredths of one percent, by weight;

{2} Is guilty of a misdemeanor and, upon conviction thereof,
except as provided in section two-b [§ 17C-2-2b] of this article,
shall be confined in jail for up to six months and shall be fined
not less than ons hundred dollars nor more than five hundred
dollars . ...

taccording to the circuit court’s order
3

[tthe arrest was based upon the following allegations: 1) the
arresting officer observed the Defendant almost hitting another
vehicle at an intersection and then not signaling lane changes
and weaving; 2) the Defondant exhibited signs of intoxication
aad admitted drinking beers; and 3) the Defendant failed each
of the non-scientific field sobriety tests and blew 2 .114 on the
preliminary breath test,



2% of the West Virginia Rules of Magistrate Court]:]”

1. The downloaded data for the Intoximeter EC/IR I breath
machine used in this case. Specifically sll of the data for all the
records for all of the files downloaded for EC/IR 11 serial number
Q0R084 for the time period of January 1, 2010[,] through March 1,
2011, It is requested that this data be in both digital and hard copy
format with the first row showing headers. Regardless how the data
is provided, it is important that all the files, including the blow data
and fuel cell data be provided.

2. All the maintenance and certification records for BC/R 1E serial
number 048084 for the time period of January 1, 2010[,] to March
I, 2011,

3. All the maintenance and certification records for any and all
simulators used in the calibration or verificaiion of sccuracy for
ECAR 11 serial mumber 008084, This particular request includes
documentation for any NIST thermometers that are used in the
verification of sinmlator calibration,

4. All assays for any and all simulator solutions used in the
calibration or verification of accuracy for BC/IR I serial mumber
(0B0OR4,

5. Identification and verification of aloohol concentration of any
and all dry gas used in the calibration or verification of accuracy for
EC/R I serial number 008084,

6. Copies of any and all training materials received by the
department from Intoximeters, Inc. [,] for the training of breath test
operators and maintenance technicians.

Further, any personal information from individuals other
than the named defendant, Christopher Seidell, may be excluded
from amy and all information provided. However, it is expressly
understood that any “fields” omitted by the West Virginia State
Police prior to providing said information be identified in some
recognizable manner such as a citation number or some similar
consistent form thereof,

The State did not file any written opposition to the Defendant’s discovery

motion. Both the State and the Defendant represcoted that there was a hearing before the



Respondent magistrate, but there is no record of the hearing and what arguments were made
before the Respondent magistrate. On May 10, 201 1, the Respondent magistrate ordered the
State to produce the discovery sought by the Defendant and twice noted in the order that the

State objected to its ruling,

Un May 16, 2011, the State filed 2 petition for writ of prohibition in the circuit
court seeking to prohibit the Respondent magistrate from enforcing the order requiring the
State to produce the discovery sought by the Defendant. The State’s primary argument in its
four-page petition was that the information sought was “irrelevant to the charge and cutside
the scope of discovery allowed in Magistrate Court.” The only record submitted with the
petition was the Defendant’s motion filed in magistrate court and the Respondent

magistrate’s order.

Thereafter, on July 6, 2011, the Defendant filed a “Motion to Deny State’s
Petition for Writ of Prohibition.” The Defendant provided the circuit court with orders
entered in other felony cases in this State in which a defendant had requested the identical
information and the circuit court had ordered the State to produce that imformation.
Interestingly, the Defendant also attached an agreed order in which the same prosecuting
attorney in this case had agreed to produce the precise discovery being challenged in the

instant matter. Additionally, the Defendant attached a copy of an affidavit from Mary



Catherine McMurray, an expert witness that the Defendant intended to use in this case. Ms.
MeMurray’s affidavit was actually prepared for another DUI case. The affidavit provided
information involving the Intoximeter, but it was not the identical Intoximeter used on the
Defendant as the serial number on the machine was different from the machine in issue. The
Defendant’s attorney represented to the circuit court that the expert would provide the
identical opinions and information regarding the relevancy and materiality of the discovery

sought in the instant case.’

The circuit court held a hearing on the State’s writ of prohibition. The focus of
the hearing was the downloaded data from the Intoximeter that was requested by the
Defendant. Despite the lack of any transcript from the hearing before the Respondent
magisirate, the assistant prosecuting attorney contended that the Defendant’s attorney “had
not articulsted the reason why these items he’s requesting are relevant to his preparation of

the defense to the case . .. )"

The Defendant’s attomey responded that “the machine is designed to produce

*The affidavit that was submitted before the circuit court was not attached to the
discovery motion that was submitied to the Respondent magistrate. The submission of an
atfidavit with the motion requesting the instant discovery in magistrate court might have
prevented the State’s opposition of the discovery motion on the grounds of materiality or
relevancy, however, becanse the State filed no written opposition 1o the Defendant’s motion
in magistrate court, there is no record that the Defendant was apprised of the State’s
objections to the discovery prior to the hearing before the Respondent magistrate.
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this data. They’re objecting to the very nature of the machine . . . " The Defendant’s
attorney further argued that

it’s {referring to the downloaded data] a procedural history of the
machine where you get to take a meaningful look at the calibration
and how they’re doing it. How they're doing their accuracy
mspections, when they’ve exchanged their dry gas tanks., Every
aspect that goes into it so when they hand you that printer ticket and
say “trust us” you get a scrutinized and meaningful review of the
most critical piece of evidence in a DUT case which is the breath
box and the days of just handing them the ticket and say “trust us,
that's reliable” are over. It's over everywhers. It’s over in every
state. So to say that it’s not relevant it's just missing the mark
completely.

in further support of the argument that the discovery sought in the instant case
was being provided m other states that use the Intoximeter, the Defendant’s attorney argued

that

{a]s far as relevancy, and the only reason I included the
North Caroling stuff and the Wyoming stuff who have the same
exact breath box as West Virginia, there's nine states® thatuse itand
[in] all the other states this data this discovery is being produced {
simply showed it 28 a means to say this isn’t something I just woke
up, fell out of bed, and said let’s come up with this idea. This stuff
that’s being ordered in other states on the same exact breath box, on
the same exact machine, and that's the relevance of showing vou in
those orders similar judges hearing these same exact arguments all

“The Defendant slso represented before this Court during oral argument that nins
states, including West Virginda, currently use the Intoximeter ER/IR breath machine and in
all the other states the discovery currently sought by the Defendant is being produced. See
State v. Espinoza, No. CT-2011-858 (Wy. Cir. Ct. 2™ Jud. Dist. June 14, 2011) (unreported
court arder); State v. Maring, Mo, 09 CRS 31150 (N.C. Gen. Ct. L Bup. Ct. Div. Nov. 18,
2018} (anreported court order).



ordering it.

{Footnote added).

Further, contrary to the State’s argument that the Defendant did not offer any
proof of relevancy before the Respondent magistrate, the Defendant’s attorney represented
to the circuit court that

I did the same exact argument [regarding relevancy] with

Magistrate Overington [the Respondent magistrate] and it was not

some fy-by-night argument. Richard Stephens [the assistant

prosecutor in the magistrate court proceeding] and I sat down there

for an hour and went back and forth, back and forth, back and forth,

Magistrate Overington asked a lot of the same questions [regarding

the discovery sought]. . .. Mot one of them has denied this because

it’s relevant. Period. Period.

During the circuit cowrt hearing the Defendant’s attorney relied upon Ms.
MoeMurray’s affidavit. Ms, McMurray is “a chemist and forensic consultant on issues

relating to the measuring of alcohol in the breath.” She went into great detail in her affidavit

regarding the relevancy of the data stored on the Intoximeter.®

*The State objected to the affidavit on the grounds of hearsay. The State also argues
on appeal that Ms. McMurray's affidavit “references software and calibration changes”
which were not for the device that was used on the Defendant. The proceeding before the
circutt court was a writ of prohibition that turns upon legal and not evidentiary issues.
Consequently, there is no need to address the State’s evidentiary chjections, See Syl. Pt. 4,
State ex rel. Hoover v. Berger, 199 W. Va. 12,483 S.B.24 12 (1996); Sv1. Pt. 2, State ex rel,
Keesv. Sanders, 192 W. Va. 602, 453 824 436 (1994).
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Regarding the request for downloaded data from January 1, 2010, to March 1,
2011, the circnit court asked the State the following: “Would you have a different position,
Mr. Quasebarth, if he {referring to the Defendant] shortened it [referring to the downloaded
data sought] up to six or three months [rather than the requested period of over 2 year from
Jamaary 1, 20190, to March 1, 201117 The assistant prosecuting attorney responded:

Well, it’s interesting, your Honor, that vou bring that up because in
the Wyoming order that Mr, Wagner [defense counsel] has attached
where the defendant was looking for a wider window the Wyoming
court decided that ninety days was sufficiently relevant,

THE COURT: Would we be here with this petition from the
State if the window was smaller?

MR. QUASEBARTH: Asfaras that data thet he’s requesting
probably not if it was tighter I could see there would [be] a strong{]
argument for relevancy in a tighter window.

{Emphasis added).

Additionally, the assistant prosecuting attorney did not dispute the ease with
which the information sought could be downloaded from the Intoximeter. Specifically, the
assistant prosecutor stated:

I'm not disputing—my understanding about whether it’s easy to
access the information, that's not the dispute. The question has o
be relevancy to this proceeding and so your Honor’s question was
whether there was a narrower time frame and [ would have o
concede a narrower time frame I could undersiand a stronger
argument of relevancy rather than the broader window that has
been reguested. That same logic applies to request number two
which is for maintenance certifications records where he’s got, you
know, a broad window a year before and sixty days afterwards.
He doesn’t have windows for his other-or next couple of
requests where he’s talking about simulators, but I haven’t heard

8



from Mr. Wagner why that informetion is relevant to this
proceeding. Why the request for assay simulator solutions used in
the calibration are relevant to this proceeding, or the identification
verification of alcohol concentration of any and all dry gas used in
the calibration for verification of accuracy for the machine.

Again, maybe there’s some relevancy with that last one for
the dry gas that was used for the test but it seems that he’s asking
for everything that was ever used with this machine over the course
of a $4-month period and he hasn’t identified the relevancy of that.
£ your Honor were to deny the writ and this discovery order were
to go forward, you know, there might be a later point where in
magistrate court we have some argument 2bout, vou know, whatcan
be provided or not be provided, that’s not going to be germane
today. SoIdon’t think there’s anything to get into about that, but
again we've got a very broad request and a not clesr articulation of
why that broad request is relevant . . ..

{(Emphasis added).

Inresponse to the State requesting a narrower window, the Defendant argued that
the computer portion of the Intoximeter is fully capable of storing information for each test
and/or semapling. As the circuit court found in its order, the Defendant argued that

to fairly evaluaste an evidential breath alcohol machine’s
performance it 18 necessary to have data from a year prior to the date
of a defendant’s testing and a year subsequent, if possible. This
wide timme frame allows for a thorough review of how the instrument
was functioning at a point in time pre or post the Defendant’s tost
in order to assess whether or not anything has changed with the
instrument’s functionality. According to the Defendant, issues such
as calibration stability andfor drift can only be evaluated if there is
sufficient verification data, which is why the Defendant requires 2
wider window of operational data.

By order entered October 5, 2011, the circuit court denied the requested

9



petitioner for writ of prohibition. The circuit court determined that it was not clear that the
discovery sought was outside the scope of Rule 29 of the West Virginia Rules of Criminal
Procedure for Magistrate Courts. The circuit court further concluded that the evidence
sought by the Diefendant was both relevant and material as follows:
More fundamentally, though, the Court agrees with the

Defendant that Rule 29, W. Va. R Crim. P. Mag 5

notwithstanding, the Defendant has a constitutional due process

right, pursuant to both the Fifth Amendment fo the United States

Constitution and Article 11, § 10 of the West Virginia Constitution,

1o discover and o examine relevant evidence which is matedal to

his defense.
The circuit court then specifically analyzed the Defendant’s six discovery requests and found

that the discovery sought in each request was relevant and not unduly burdensome for the

State to produce.® It is from this order that the State appeals.

“Regarding the Defendant's discovery reguest for “Iclopies of any and all training
materials received by the department from Intoximeters, Inc.[,] for the training of breath test
operators and maintenance technicians],]” the State argued that slthough such training
manuals were relevant and material, the manuals were protected by copyright and could not
be reproduced. The circuit court rejected the State’s copyright argument; however, the court
protected the copyrighted material as follows:

any reproductions of copyrighted manuals in the instant case
shall be solely for purposes of the Defendant’s case, and shall
not in any way be used for any commercial or economic
purpose. For purposes of this case, no person(s) reviewing the
manuals shall copy them or distribute them to anvone or penmit
anyone not directly involved in this case o review them.
Furthermore, after this case has been resolved, no one shall
maintain copics of the manuals and other records produced.

{continued. ..}
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H. Standard of Review
“The standard of appellate review of a circuit cowt’s refusal to grant relief
through an extraordinary writ of prohibition is de nove.” Syl Pt. 1, Stae ex rel. Callahan
v. Samucci, 210 W, Va. 483, 557 5.E.2d 890 (2001). Additionally, we have held that

[i]n determining whether to entertain and issue the writ of
prohibition for cases not involving an absence of jurisdiction but
only where it is claimed that the lower tribunal exceeded its
legitimate powers, this Court will examine five factors: (1) whether
the party seeking the writ has no other adequate means, such as
direct appeal, to obtain the desired relief; (2} whether the petitioner
will be damaged or prejudiced in a way that is not correctable on
appeal; (3} whether the lower tribunal’s order is clearly erroneous
as & matter of law; (4) whether the lower tribunal’s order is an oft
repeated error or manifests persistent disregard for either procedural
or substantive law; and (3) whether the lower tribunal’s order raises
new and important problems or issoes of law of first impression,
These factors are general guidelines that serve as a useful starting
point for determining whether a discretionary writ of prohibition
should issue. Although all five factors need not be satisfied, it is
clear that the third factor, the existence of clear error as 2 matter of
law, should be given substantial weight,

Syl. Pt. 4, State ex rel. Hoover v. Berger, 199 W. Va. 12, 483 SE.2d 12 (1996).

Moreover, m syllabus point five of State v. Lewis, 188 W, Va. 85,422 S E24
807 (1992}, this Court held that

[tihe State may seck a writ of prohibition in this Court in
a crimiinal case where the trial court has exceeded or acted outside

%...continued)
We find no error in the circuif court’s handling of the copyrighted manuals.
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of its jurisdiction. Where the State claims that the trial court abused
its legitimate powers, the State must demonstrate that the court’s
action was so flagrant that it was deprived of its right to proseoute
the case or deprived of a valid conviction. In any event, the
prohibition proceeding must offend neither the Double Jeopardy
Clause nor the defendant’s right to a speedy trial. Furthermore, the
application for a writ of prohibition must be prompily presented.

The State, during oral argument before this Court, maintained that this Court had
backed away using the Lewis case in writs of prohibition brought by the State. Further, the
State argued in its reply brief that

{11f this Court were to strictly apply this Lewis standard to
the seeking of a writ of prohibition in circoit court from aruling in
magistrate court, and find that the State is not deprived of its right
to prosecute, then the Siate is wholly without remedy to ever have
such erroneous rulings of the magisirate court reviewed since the
State has no right of appeal in g criminal case,

Contrary to the State’s arguments, this Court has recognized that there is “a very
narrow gvenue by which the State may seek review” of criminal matters by writ of
prohibition. Siafe ex rel. Clifford v. Smcky, 212 W, Va. 599, 601, 575 S.B.2d 209, 211
(2002). Additionally, we have held that “*[a] writ of prohibition will not issue to prevent a

simple abuse of discretion’ by a frial court. It will only issue where the trial court has no

"This Court recognized vears ago that it “has tended to look with mereasing favor
upon the liberal use of discretion in criminal discovery while recognizing that the philosophy
of full disclosure applicable to civil cases as embodied in the West Virginia Rules of Civil

{continued...}
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jurisdiction or having such jurisdiction exceeds its legitimate powers. W. Va. Code, 53-1-1."
Syl pt. 2, State exrel. Peacher v. Sencindiver, 160W. Va. 314, 233 5.E.24 425 {19773 8yl
Pt. 2, State ex rel. Kees v. Sanders, 192 W. Va. 602, 453 S.E.2d 436 (1994) (foommote
added). Finally, regardless of how frequently the Court may use the Lewis decision, it
remains the law of this State until we alter the holding in a new syllabus point.® Using all of

the aforementioned standards, we review the instant matter.

I Argoment

A. Rule 29 of the West Virginia Rules of
Criminal Procedure for Magistrate Courts

Cur review of this case begins with an examination of Rule 29 of the West

Virginia Rules of Criminal Procedure for Magistrate Courts. That rule provides, in relevant

{...continued)
Procedure is inappropriate in criminal cases.” State v. Dudick, 158 W. Va. 629, 638, 213
5.E.2d 438, 463 (1973); see State v. Helmick, 165 8.B.2d 94,98, 286 5. K.2d 245, 248 {1982}

*See Syl. Pt. 2, Walker v. Doe, 210'W. Va. 490, 558 S.E.2d4 290 (2001} ("This Court
will use signed opinions when new points of law are announced and those points will be
articulated through syllabus points as required by our state constitution.”).

“Rule 29 was drafted and adopted by the Court in 2007 as a result of the Court’s
decision in Stare v. Doonan, 220 W. Va. 8, 640 S.E.2d 71 (2006). In Doonan, we held that

[ulntil an appropriate rule is adopted in the Rules of

Criminal Procedure for Magistrate Courts, the provisions of

Rule 16 of the West Virginia Rules of Criminal Procedure shall

govern the procedures and requircments for discovery in

criminal cases which are to be heard on their merils in
{continued...)

i3



part:

Id

(2} The state and the defendant shall make every reasonable effort
to mformally exchange reciprocal discovery prior to trial. In the
event that the parties are unable to reach an sgreement on discovery,
the foliowing provisions shall apply:

(b} Disclosure of evidence by the siate.

{1} The following musi be disclosed by the state, if the state
intends to use such evidence during any stage of the court
procecdings:

{4 Statement of defendant

(B} Defendant’s prior criminal record

{C Documents and tangible objects

{D) Reports of examination and tests

(£} Expert witnesses: names, addresses and summary of expected
testimony

{(F} State withesses: names and addresses

(¢} Disclosure of evidence by the defendant.

{1} The following must be disclosed by the defendant, if the
defendant intends to use such evidence during anv stage of the court
proceedings:

(A} Documents and tangible objects

{B) Reports of examinations and tesis

{C} Expert witaesses: names, addresses and summary of expected
testimony

(D) Defense wilnesses: names and addresses

% ...continued}

magistrate courts.

220W. Va. at 10, 640 5. E2d a1 73, Syl Pt. §.

14



The Siate argues that the Respondent magistrate clearly exceeded her lawful
authority by requiring it to produce information that is not among the express, specific items
listed in Rule 29(b) of the West Virginia Rules of Criminal Procedure for Magistrate Courts.
The State contends that because the plain language of Rule 29 does not contemplate the
production of the discovery sought by the Defendant in the underlying misdemesnor DUI
case, the Respondent magistrate acted in divect contravention to the provisions in Rule 28 in
ordering the State to produce the discovery.”® Consequently, the States argues that the circuit

court erred in not issuing the writ to prohibit the production of the discovery.

The provisions of Rule 29 do not expressly require the State to produce the

precise discovery sought by the Defendant.’’ The State, however, asks this Court o read the

“While the State argues that the discovery sought by the Defendant was discoverable
under Rule 16 of the West Virginia Rules of Criminal Procedure that argument is of no
conciliation in this case. The essence of the State’s contention is that if the Defendant was
only before the circuit court Rule 16 would apply and he would be entitled to the discovery
he now seeks in magistrate court. Such a position is untenable. The only possible way for
the Defendant to have his case heard in circnit court is on appeal. Unlike with civil cases,
there is no statute or rule that allows the Defendant to transfer his criminal case to circuit
court. Sge W. Va. Code § 50-4-8 (2008} {concerning removal of ¢ivil cases to circuit court).
Moreover, in order for the Defendant to get 3 de novo appesl in circuit court that would
afford him the application of Rule 16, rather than Rule 29, he would have to forego his right
to a jury irial and have his case tried before a magistrate. See R. Crim. P. Mag. Ct. 20.1(d)
{(“An appeal of a magistrate court criminal proceeding tried before 2 jury shall be heard on
the record in circuit cowrt. An appeal of a criminal procesding tried before a magistrate
without a jury shall be by trial de novo i cirouit court without a jury.”).

"Contrary to the State’s position, however, the provisions of Rule 16 of the West
Virginia Rules of Criminal Procedure do not expressly require the State to produce the
{continued...)
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provisions of Rule 29 ina vacuum. The provisions of Rule 29 establish 2 general framework
of discovery that both the State and the Defendant must produce if they “intend|[ ] to use such
evidence during any stage of the court proceedings[.]” The rule is not intended to be read
in isolation of case law or statutes, nor is it intended to be an exhaustive list of items or

information that is otherwise discoverable pursuant to case law or statutes.

instead, Rule 29 requires the State to disclose not only “[d]ocuments and tangible

objects],]” but alse “[rleports of examination and tests].]” Further, the rule contemplates that

¢ ...continued)
discovery sought by the Defendant. Rule 16 of the West Virginia Rules of Criminal
Procedure provides, in pertinent part;

{C} Documents and tangible objects. - Upon request of
the defendant, the state shall permit the defendant to inspect and
copy or photograph books, papers, docwments, photographs,
tangible objects, . . . or copies or portions thereof, which are
within the possession, custody and control of the state, and
whick are material to the preparation of the defense or are
intended for use by the state as evidence in chief at the trial, or
were obtained from or belong to the defendant.

(D) Reports of examinations and tests. - Upon request of
the defendant the state shall permit the defendant to inspect and
copy or photograph any results or reports of physical or mental
examinations, and of scientific tests or experiments, or copies
thereof, which are within the possession, custody or control of
the state, the existence of which is known, or by the exercise of
due diligence may become known, 1o the attorney for the state,
and which are material to the preparation of the defense or are
intended for use by the state as evidence in chief at the trial.
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expert witnesses can be used in magistrate court as both the State and the Defendant are
required to disclose expert witnesses including names, addresses and summaries of expected

testimony. Jd.

Despite the State’s position that it did not intend to offer the information sought
by the Defendant in discovery, the State intended to offer the test results from the Intoximeter
into evidence to show that after being arrested the Defendant registered 2 .149 percent blood
alcohol content on the secondary chemical test. As provided in West Virginia Code § 17C-5-
8(a)(3} (2009}, “[e]vidence that there was, at that time, eight hundredihs of one percent or
more, by weight, of alcohol in ks or her blood, shall be admitted as prima facie evidence that
the person was uader the influence of alcohol.” See Syl. P1. 3, State v. Dyer, 160 W. Va. 166,
233 5.E.24 302 (1977) ("Upon the trial of a person arrested for the offense of driving 3 motor
vehicle on a public highway or street of the state while under the influence of intoxicating
liquor, evidence of the resulis of g breathalyzer test, administered in compliance with the
requirements of law, showing that there was at the time ten hundredths of one percent [now
eight hundredths of one percent] or more, by weight, of alcohol in such person’s blood, is
admissible as prima facie evidence that the person was under the influence of intoxicating

liguor.”).

In State v. Hood, 155 W. Va. 337, 184 8.E.2d 334 (1971), this Court held,
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however, that

[trlefore the result of a Breathalyzer test for blood alcohol
administered pursuant to Code, 17C-5A-1 et seq., as amended, is
admissible into evidence in a trial for the offense of operating a
metor vehicle while under the influence of intoxicating liquor, a
proper foundation must be laid for the admission of such evidence.

i55 W. Va. 337, 184 5.E.2d at 335, syllabus. Further, in Dyer, the Coust zlso held:

Inthe trial of a person charged with driving a motor vehicle
on the public streets or highways of the state while under the
nfluence of intoxicating liguor, a chemical analvsis of the accused
persen’s blood, breath or urine, in order fo be admissible in
evidence in complionce with provisions of W. Va. Code, 17C-54-5,
“must be performed in accordance with methods and standards
approved by the state department of health. ? When the results of
a breathalyzer test, not shown by the record to have been so
performed or administered, are received in the trial evidence on
which the accused is convicted, the admission of such evidence is
prejudicial error and the conviction will be reversed.

160 W. Va. at 167, 233 8.E.2d at 310, Syl. Pt. 4 (emphasis added) (footnote added).

Consequently, when the State seeks to use the results from the Intoximeter, the
State must first lay a proper foundation before the results are admissible. See Hood, 155 W.
Va.at337, 184 5.E.2d at 335, syllabus. Further, under Dyer, the State also must demonstrate
that the Intoximeter test was “in compliance with provisions of W. Va. Code, 17C-5A-5,”

and was “performed in accordance with methods and standards approved by the state

See W. Va. C.S.R. §§ 64-10-1 to -9 (setting forth methods and standards for
chemical tests for infoxication).
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department of health.” 160 W. Va. at 167, 233 S.E.2d at 309, Syl. Pt. 4, in part,

Conversely, given the admissibility of the Intoximeter test results, as the cireuit
court correctly determined relying upon Bradv v. Maryland, 373 U.S. 83 (1963), the
Defendant has a constitutional due process right to discover and to examine evidence that
would tend to exculpate him or could be used for impeachment purposes. In syllabus point
four of State v. Hatfield, 169 W. Va. 191, 286 S.E.2d 402 (1982}, this Court held that “[a]
prosecution that withholds evidence which if made available would tend to exculpate an
accused by creating a reasonable doubt as to his guilt violates due process of law under
Article IH, Section 14 of the West Virginia Constitution.” Further, in State v. ¥ oungbiood,
221 W. Va. 20, 650 5.E.2d 119 (2007), the Court recognized in its holding that Brady
material covered not only exculpatory evidence, but impeachment evidence as well:

There are three components of a constitutional due process

violation under Brady v. Maryiand, 373 11.8. 83,83 8. Ct. 1194, 10

L. Ed.2d 215 (1963}, and Stare v. Hatfield, 169 W. Va. 191, 286

S.E.24 402 (1982): (1) the evidence at issue must be favorable to

the defendant as exculpatory or impeachment evidence; (2} the

evidence nmust have been suppressed by the State, either willfuily or
inadvertently; and (3} the evidence must have been material," i.e.,

UIn State v. Morris, 227 W. Va. 76, 85, 705 8.E.24 583, 592 (2010}, the Court relied
upon the following definition of materiality used by the United States Suprems Court in
Youngblood v. West Virginia, 547 U.8. 867 (2006): “““Such evidence is material “if there is
a reasonabl{e] probability that, had the evidence been disclosed to the defense, the result of
the proceeding would have been different[.]’ Strickler v. Greene, 527 U.5. 263, 280 [119
5.C1 1936, 144 L.Ed.2d 2861 (19993 (quoting Bagley, supra, at 682 [105 8.Ct. 3375 (opinion

{continued...)

19



it must have prejudiced the defense at trial,

Youngblood, 221 W. Va. at 22, 650 S.E.2d at 121, Syl. Pt. 2 (footoote added).

In the instant case, because the State intends o use the test results from the
Intoximeter to establish the Defendant’s blood alcohol content, the State necessarily has
brought the reliability of the Intoximeter into question. Fven the State concedes in its brief
that “a DUI defendant may choose to question whether the testing device was in proper
working order on the day it was used on him.” The Defendant, therefore, has the right to
challenge the State’s foundation for admitting the Intoximeter results, as well as the right 1o
challenge whether the test was in compliance with the statute and the protocols approved by
the department of health. See Hood, 155 W. Va. 337, 184 8. E.2d £ 335, syllabus; Dyer, 160
W. Va. at 167, 233 §E.24 at 309, 8yl. Pt. 4. To that end, one of the features of the

Intoximeter is that it has the capability to store the information sought by the Defendant.

The Respondent magistrate, in ordering the discovery, and the circuit court, in
upholding the Respondent magistrate’s decision, determined that each of the discovery
requests made by the Defendant was both relevant and material. See State v. White, 188 W.

Va.534,536n.2,425 8. E.2d 210, 212n.2 (1992) (“[H]aving held that 2 court speaks through

%...continued)
of Blackmun, I ){.1” Morris, 227 W. Va. at 85, 705 S.E.2d at 592 (quoting Youngblood, 547
U.S. at 869-70).
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its orders, we are left to decide this case within the parameters of the circuit court’s order.”}.
We, therefore, determine that neither the magistrate court nor the circuit court erred in

allowing the discovery sought by the Diefendant as it is both relevant and material to his case.

B. Writ of Prohibition

In order for a writ of prohibition to issue, substantial weight is given to whether
the lower tribunal’s order is clearly ervoneous as a matter of law. Hoover, 199 W. Va. at 14-
13, 483 S.E.2d 14-15, Syl Pt. 4. Both the Respondent magistrate and the circoit court
correctly ordered the discovery sought by the Diefendant under both Rule 29 of the Rules of
Criminal Procedure for Magistrate Courts, as well as case law. Additionally, the State
comédaé before the circuit court that its real problem with the discovery ordered by
Respondent magistrate was the time parameters ordered by the Respondent magistrate. This
concession demonstrated that the discovery dispute was not of the magnitude of “clearly
errorneous as a matter of law,” that is required for writs of prohibition, but was an “abuse of
discretion” standard. The latter is not susceptible to the issuance of an extracrdinary writ.
See Sanders, 192 W. Va. at 603,453 S.E.2d at 437, Syl. Pt. 2, in part {*“ A writ of prohibition
will not issue to prevent s simple abuse of discretion by & trial court.”). Finally, under
Lewis, the State did not meet its burden of demonstrating “that the court’s action was so
flagrant that it was deprived of its right to prosecute the case or deprived of a valid

conviction.” 188 W. Va, at 86, 422 S.E.2d at 808, Syl Pt. 5, in part.
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IV. Conclusion

Based upon the foregoing, the decision of the Circuit Court of Berkeley County

i3 hereby affirmed.

Affirmed.
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IN THE MARIETTA MUMICIPAL COURT Sy

MARIETTA, OMIC

Siate of Chio iy ey

Flaintiff, L SEs
V.
Chelsea Lancasier / CABE NOS. 12 TRC 16815
Nathan Heiss 12 TRC 3301
Moilly Korn 12 TRC 2317
Scolt Masa 12 TRC 3185
Wayne Miller \// \// 12 TROC 2368
Anthony Molden 12 TRO 2689
John O Brien \// 12 TRC 1919
Jessse Shafer 12 TRC 3334
Brian Miller 12 TRC 1422

Defendants,
DECISION AND ENTRY

By agreement of the parties, the above-styled matters have been consolidated solely for
the purpose of determining the admissibility of the resulls of chemical tests administered io
each defendant utilizing the Intoxilvzer 8000 (MIB000") after their arrests for viclations of R.C.
4511.18. Defendants sesk to exclude evidence of the test results on the basis that the resulis
are ureliable. |

Based upon evidence adduced at hearing through swomn testimony and exhibits duly
admitied, and for the reasons set forth herein, Defendants” motion IS GRANTED and Plaintiff is
prohibited from infroducing into evidence at trial the results of tests administersed fo
Defendants utilizing the Intoxilyzer B0O0.

This court finds that Plaintif does not bear an initial burden to establish general
scientific reliability of the 18000 because such “gatekseping” funclion has been legislatively

delegated to the Director of Health. However, this general determination of scientific reliability



is subject to attack by Defendants through specific allegations which go to the ability of the
IB000, as designed, to correctly implement the general scientific principals upon which % s
based in order fo satisfy the requirement under Vega that the test of Defendants must be
performed using “proper eguipment”,

Reading together the clear and unambiguous ;:erm‘issive language of R.C, 4511.18 with
the holdings in State v Vega, 12 Ohio St.3d 185, 466 N.E.2d 1303 (1884}, and Sfats v.
French, 72 Ohio S1.3d 448, 449, 850 N.E.2d 887 (1885), and in consideration of fundamental
principles of substantive due process, Defendants are nol summarlly denied the ability to
challenge the specific admissibility of these test resulls. Defendanis are permitted o
chaltenge the ability of the testing device fo correctly implement the sclentific principals upon
which it is based. Once such specific issues are raised by Defendants, this court is required
to apply the standard for admissibility set forth in Evid.R. 702 and it is Defendants, not
Plaintiff, who bear the burden of demonstrating that the evidence is inadmissible,

Applying Evid.R. 702, and holding Defendants to the burden of overcoming the
presumption of reliability granied to the 18000 by virlue of its adoption by the Director of
Heaith, the oourt finds that the expert testimony presented in this hearing clearly
demonstrated that the IB000, as # exisfed st the time the lests were administersd fo
Defoendants, did not ampiemem the farmiy established scientific principles necsssary 1o vield
-Mscsamgﬁcaiiy reliable results and was not the “oroper squipment” contemplated by Vega,

However, due o ongoing software changes and with additional research and testing,
this decision does not preciude the possibility that the 1B000 could, with modifications, meet

the standard of relfability necessary for its admission in fulure cases.



ARGUMENTS OF THE PARTIES

Relying on Sfafe v Vegs, 12 Ohio 51.3d 188, 465 N.E.2d 1303 (1584), Plaintiff argues
that a defendant charged under R.C. 4511.18 may seek o suppress the resulls of a bresth-
alcohol concentration ("BAC”) test only by asserting that Ohic Department of Health ("ODH™
procedures were not followed or that the test operator did not have proper ODH authorization.
Thus, Plaintiff argues Vegs to mean that all other atiacks against the admissibility of BAC test
results are prohibited, Furthermore, Plaintiff argues that the Fourth Appeliate District’s recent
opinion in Siefe v Reid, 4th Dist. No. 12CA3, 2013-Ohio-582, prohibits this courl's
consideration of the reliability of the chemical test results obiained by use of the 18000 in the
instant cases. For these reasons, Plaintiff contends that Defendants’ motion to exclude the
18000 test results from being Infroduced info evidence in this case is impermissible a5 2
matter of law because the attacks asserled thersin are strictly forbidden.

Defendants argue that Plaintiff's position is condrary to law because, pursuant to
Evid R, 702 and Daubert v. Merrslf Dow Pharms., 500 U.8. 579, 113 5.Ct. 2786, 125 LEd.2d
469 (1983}, the Court has a duly fo funclion as the gatekeeper in order to guard against un-
scientific evidence, and such duly requires this court fo consider Defendants’ specific attacks
against the 18000,

LAW AND ANALYSIS
" Application of State v. Vega

R.C. 4511.18(A)1}{a} prohibits a person from opersting a vehicle If the person is
“under the influence of alcohol, a drug of abuse, or a combination of them” R.C.
A51118(A1)(b)-(}) prohibit a persoen from operating a vehicle i the person has a prohibited
conceniration of alcohol or drugs of abusea in the person’s whole blood or a prescribed sample
guaniity of the person’s breath, urine, biood serum or blood plasma. R.C. 457119 1i(b)
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states that

filn any criminal prosecution * * * for & violation of division (A} or (B) of this
section * * * the court may admit evidence on the concentration of alcohol, drugs
of abuse, conirolled substances, metebolites of a controlled substance, or a
combination of them in the defendant’s whole blood, blsod serum or plasma,
breath, urine, or other bodily substance at the ime of the alleged viclstion as
shown by chemical analysis of the substance withdrawn within three hours of
the tiime of the alleged viclgtion. * * * The court may admit svidence on the
conceriration of alcohol, drugs of abuse, or a combination of them as desoribed
in this division when a person submils to a blood, breath, urine, or other bodily
substance test at the reguest of a law enforcement officer under section
4511.191 of the Revised Code or a blood or urine sample is obtained pursuant
to a search warrant.

R.C. 4511.19(D){1){b} further provides that “[tlhe bodily substance withdrawn under division
(DX(1)(b) of this section shall be analyzed in accordsnce with methods approved by the
director of heslth by an individual possessing a valid permit issued by the director pursuant fo

section 3701.143 of the Revised Code.” R.C. 3701.143 states that for purposes of R.C.

4511.19,

the director of health shall determing, or cause 1o be determined, technigues or
methods for chemically analyzing a persons whole blood, blood serum or
plasma, urine, breath, or other bodily substance in order o ascertain the amount
of aleohol, a drug of abuse, controlled substance, metabolite of a controlled
substance, or combination of them in the person’s whole blood, blood serum or
plasma, urine, breath, or other bodily substance. The director shall approve
satisfactory techniques or methods, ascertain the qualifications of individuals to
conduct such analyses, and issue permiis to qualified persons authorizing them
fo perform such analyses. Such permits shall be subject to termination or
revocation at the discretion of the director.

 Pursuant to the authority delegated to it by RC. 3701.143, ODH has promuigated

reguiations pertaining to alcohol testing in OAC 3701.53. Under the heading “methods and
techniques,” the regulations describe the manner in which BAC fest resulls are to be
expressed. OAC 3701-53-01. Under OAC 3701-53-02(A)3), the IBOCO is one of three
instrumenis “approved as evidential breath testing instruments for use in determining whether

a person’s breath containg a concentration of aslcohol prohibited or defined by sections
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4511.18.°

Plaintif emphasizes that Ohic appeliate courts have “aditionally’ understoud Vege,
and its progeny, as having interpreted the siatutory scheme detailed above to mean that OVI
defendants may never attack the reliability of 2 BAC testing instrument in any fashion.

Because this Court is bound fo apply the rule of Vega as articulated by the Vega court
itself, and not the ostensible or purported rule of VYega, a close reading of Vega is appropriate,
and indeed required. In Vega, Pele A Vegs was charged with driving while under the
influence of alcohol under R.C. 4511.19 as i existed before prohibited aloohol concentration
offenses were enacted. The trial court excluded Mr. Vega's proposed expert testimony, ruling
that, as quoted by the Fifth Appellate District on appeal, Mr. Vega's expert had "no personal
knowledge of the particular intoxilyzer instrument utilized in the administration of the breath
test to the Defendant, Mr. Vega, on the evening in question and, consequently, fthe axpert’s]
testimony would have been relsting, generally, to the reliability of the intoxilyzer and as such
must be excluded * " " Siafe v. Vega, 5th Dist. No. CA-1766, 2-3 (Nov. 22, 19833,

The language quoted above contains the initial seed of ambiguity that sprouted into
nearly 30 years of confroversy, notwithstanding that a “traditional” understanding of Vega has

indeed been commenly argued. When the frial court stated that Mr. Vega's expert withess

would have tesiefsed as to the genefai reﬁﬁab;hty of the intoxil yzer did # mean the generai

Mfeiaabsi ity of i‘he pamcuﬁar mmﬁei of aimhe? cﬁﬁcentration tes%mg snsfrument us@d i the CaBe,
or the reliability of slcohol concentration instruments in general? That is, did Mr. Vega's sxpernt
intend to aftack the reliability of alcohol concentration testing, conceptuslly, in terms of
whether methads of chemical analysis may be implemented, in theory, to sclentifically and
refiably measure the alcohol content of a given sample of bodily substance? Resolution of

this ambiguity is critical to an accurate understanding of Vega because, today, courts regularly
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distinguish between the general concept of bresth testing and specific breath testing
instruments such as the BAC DataMaster, the intoxilyzer 5000, and the Intoxilyzer 8000,

The nuances of the Ohlo Supreme Court’s opinion in Vege ultimately reveal that when
the court characterized the issus presented as ‘whether an accused may use sxpert
testimony {o attack the general reliability of intoxilyzers as valid, reliable testing machines,”
the court was referring fo the lafter interpretation articulated above, that is, whaether an
accused may attack the reliabitity of testing for alcohol concentration in 2 bodily substance as
a genersal, conceptual and scientific matter. Vega, 12 Ohio St.3d at 188. This is so because
the court stated at the outset that "fihe wide acceptance by courts of alcohot breath tests in
‘drunk driving’ cases is well-documented,” and that “such tests are today generally recognized
as being reasonably reliable on the issue of intoxication when conducted with proper
sguipment and by competent operators.” (Emphasis added.) ., quoting Wasternville v,
Cunninghar, 15 Ohio 51.2d 121, 123, 238 N.E.2d 40 (1968).

The court went on o acknowledge that, under R.C. 4511.19, the General Assembly
has delegated fo ODH “the determination as to the mechanism which would be used for
measuring blood alcohol content of an individual.” /d. at 188. Quoting Professor McCormick,
the cowrt stated that “the prescription for test procedures adoptad by Plaintiif health agency

has been taken as acceptance of the general reliability of such procedures [Le., alcohol

concentration tests in generall in showing blood-alochol content.” #d, qacﬁ’ing Evscﬁenae(z

Ed@_. Cleary Ed. 1972) 513, Section 208. The distinction in the text of Vegs between aftacking
the general reliabllity of breath fesls as a scientific concept and specifically altacking the
reliability of a particular testing instrument as not being “proper equipment” is further
manifested in the fact that while the court held that “an accused may not make a general

attack upon the reliability and validity of the breath testing instrument,” the court also noted

&



that the accused may “asttack the reliability of the specific testing procedure.” (Emphasis
added.} id at 180, 188
While appellate courts have routinely applied the purporied sule of Vega to be that QDM
approval of a particular testing instrument renders it impervious to any reliability attack, the
Fourth Appeliaste District’s recent opinion in Relid, 4th Dist. No. 12CA3, 2013-Ohio-582,
incisively stressed that "part of the problem in interpreting the tue meaning of the Vega
language is that & Is not clear what the terms ‘genersl attack’ and ‘specific testing procedure”
mean. The general altack’ language seems fo indicate that a defendant cannot generslly
attack the reliability of approved breath testing instruments, but may specifically attack s
particular instrument’s reliability.” Reid st 9 13,
The Reid court astutely pointed to the significant issues raised by the language of
Vega. Onthe one hand, the court siated that Vega and its orogeny have been understood by
appeliate courts to mean that “the Ohic General Assembly has rendered the ODH's approval
of the Intoxilyzer 8000 ostensibly impervious 1o general reliability and admissibility challenges
during a criminagl trial” k. at § 10. On the other, the court emphasized that “a close reading
of Vega srguably leaves room for debate about whether a trial court must admit intoxiiyzer

8000 results into avidence.” Id at 4 12

Thus, closely reading Vega to permit Defendants 1o specifically attack a particular

instrument as not being “proper equipment” comports with the specaﬁc Eaﬁguageﬁf the T

decision, as well as applies its holding as intended. Application of R.C. 4571.18{D){1}{b}
Additionally, this reading of Vegs upholds the plain mesaning of the permissive

language in R.C. 4511 18(D){1}{b) which stales that

ifn any criminal prosecution * * * for a viclation of division (A) or (B) of this
section * * * the court may admil evidence on the concentration of alcohol,
drugs of abuse, controlled substances, metabolites of a controlled substance, or
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a combination of them in the defendant’s whole blood, blood serum or plasma,

breath, urine, or other bodily substance at the time of the alleged violalion as

shown by chemical analysis of the substance withdrawn within thres hours of

the time of the alleged viclation. (Emphasis added)

If the General Asssmbly had desired to mandale that a frial court shall admit the
results of an aloohol concentration test administered by a properly credentialed operator in
sompliance with ODH procedwres, it could have done so. Bndeeé; the statutory and
reguiatory framework associated with the admissibillity of chemical tests resuling in
prosecutions for violations of R.C. 45811.19 is replete with use of the word “shall,” e.g., “the
bodily substance withdrawn under division (D){1)(b} of this section shall be analyzed * ™ ¥/
“he director of health shaff determine, or cause 1o be determined, techniques or methods * 7
*® and *breath samples withdrawn using an 18000 “shall be analyzed according to the
instrument display for the instrument being used.” (Emphasis added.) R.C. 4511 19D Dby,
R.C. 3701.143; OAC 3701-53-02(F). Thus, where R.C. 4511.18(D}{1)(b} states that a trial
court “may admit evidence of concentration of alcohol,” the use of the word "may” is all the
more conspicuous and meaningful.

“Ahere a statute contains the word ‘shall,’ the provision will generally be construed as

mandatory,” unless there is clear legislative intent to the contrary. in re Davis, 84 Ohio St.3d

520, 522, 705 N.E.2d 1219 (1998). “The statutory use of the word ‘may’ is generally

construed fo make the provision in which it is contained optional, permissive, or

discretionary.”  Stafe v. Bergman, 11th Dist. No, 2012-P-(1124, 2013-Ohio-3073, 1 23,
guoting State v Davie, 11th Dist. No. 2000-T-0104, 2001-Ohio-8813, 16 (Dec. 21, 2001).
Eurthermore, use of the words “shall’ and “may” within the same stalute “clearly reflectis] a
legisiative infent that the two words be given their usual statutory construction.” Dorrian v.

Seioto Conservancy Dist., 27 Ohio St.24 102, 108, 271 N.E.2d 834 (1871),

&



in light of the clear facial meaning of the statule, resoti to principles of interpretation to
enable reading “may" to mean “shall,” as Plaintif would have this court do, is not only
unnecessary, but inapproprigte. “Thus, R.C. 4511.18(D){1)(b} does not mandste admissibility
of the resulls of the bresth test. Rather, “the stafile vests the tial courl with discrstion in
making a determination with respect fo admissibility, notwithstanding approval from the
director of health.” Bergman, at p. 23. The use of may recognizes the courl’s important role in
applying rules and principals of evidence in individual cases, while simultanecusly
acknowledging the legislature’s abilily fo properly delegate the more generst “gatekesping”

when determining which “methods or techniques” 1o adopt in all testing.

Applicability of Rules of Evidence
Thirdly, this reading of Vaga gives effect o the language in Stale v French explicilly
authorizing evidentiary challenges o the admissibility of chemical tests. In State v. French,
72 Ohio St3d 448, 449, 650 N.E.2d 887 (1985), the court held that challenges fo the
admissibility of BAC test resulls based on non-compliance with ODH procedures must be
raised prior to trial in the form of é motion to suppress or eise they are walved. In so holding,
the court was careful {o note, in no uncertain terms, that the holding "does not mean ” * * that

the defendant may not challenge the chemical fest results at trial under the Rules of

Evidence. bvidentiary ob;ectzonschaiﬁeﬁgmgthecompetencyadmmsmfizfy f&%@vamy

authenticity, and credibility of the chemical test resulis may still be raised.” (Emphasis
added.}) . at 452, Furthermore, in Sfafe v, Bumside, 100 Ohio 81.3d 152, 2003-0Ohio-8372,
787 N.E.2d 71, the court determined whether the plaintifl could demonsirale that a blood-
atcohol test was performed in substantial compliance with ODH procedures where a particular

procedure was not followed.  In holding that the plaintiff was required o show the particular
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arocedure had bsen complied with before the test results could be admitted, the court stated
that “[the General Assembly established the thresheld criteria for the admissibllity of alcohol-
test resulls in prosecutions for driving under the influence and driving with a prohibited
concentration of alcohol in R.C. 4511.18(D)." (Emphasis added.) /. at§ 9.

Thus, ODH spproval of a particular instrument creates a threshold prasumptlion of
rediabiiity that a defendant may rebut through application of Evid R, 702. This approach is
faithful not only to the text of Vega, but aiso {0 the Vegs court’s insistence that trigl courts
“afford the legislative determination that intoxilyzer tests are proper detective devices the
respect # deserves” while at the same time preserving trigl courls’ mandatory role as the
gate-keepers against un-scientific evidence. Vega, 12 Ohio 51.3d at 188,

The Eleventh Appellate District recently adopled this approach, stating "Vegs
nrohibits blanket attacks on the reliability of breath analysis machines generally, and premises
this upon the use of ‘proper eguipment.” Vegs, 12 Ohio SL.3d at 188, * * ™ A breath analysis
machine could only be proper equipment’ if £ is reliable.” Bergman, 11th Dist. No. 2012-P-
0124, 2013-0hin-3073, at § 25.

Moreover, in previously holding that the siale muyst show at least substantial
compliance with ODH procedures regarding blood-alcohol testing before the resulls are

admissible, the Ohio Supreme Court characterized R.C. 4511.18(B){1) as "a three-paragraph

gate-keeping statute.” Sfaz‘e'af, Mayf 1@6€3h103t3&267833&52&“2162@0&0?};@4629

120, Thus, R.C. 4511.19(D)(1Xb) necessarily calls upon the trial court to apply the Rules of
Evidence regarding alcohol concentration tests, particularly BEvid. R, 702, because by using
the term “gate-keeping,” the court in May was ceriainly alluding 1o the US Supreme Couwrt’s
holding in Daubert inasmuch as that seminal case intreduced the term “gate-keeping” into the

lexicon of the law of evidence. Thus, the “Wraditional” interpretation of Vega appears lo
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directly conflict with the permissive language of R.C. 4511 18(D)(1Kb) as well as the mandate
arising out of the Rules of Evidence that a trial court must funclion as the gale-keeper against
un-scientific evidence,
Application of Stafe v. Reid

Finally, this approach aiso foliows the holding in Reid, which is the direct precedent
binding upon this court. In Reid, the appeliste court found that the trial court commitied emor
in placing the initial burden of demonstrating the reliability of the 18000 on the state and by
conducting a Daubert analysis of "the principles and methods upon whish the intoxityzer BOOO
breath {est resulls are based.” The approach taken by this court does nelther.

in Rejd, the defendanis filed a motion to suppress the results of thelr 18000 test results,
arguing that the 18000 is “unreliable and ihaccurate as an alcohol breath testing mechanism.”
State v, Reid, Circleville M.C. No. TRC11007186, 2 (June 2, 2011}, Nolably, the defendants in
Reid challenged the reliability of the 1BOCO without articulsting specdific issuss or aftacks
against the instrument. Rather, the defendanis merely raised the subject of reliabiiity via a
motion to suppress, whereupon the tial court placed the burden on the stale, under Evid.R,
702 and Dsuberi to demonstrate by expert testimony that the 18000 is "an accurate and
refiable instrument for breath testing in OV cases.” The trial cowrt in Reid not only placed the

burden of proving threshold reliabilily on the stale, it specifically demanded expert testimony

frot QDM prior o a%lowing admssszan aftheawdanc&Aﬁer thestatapresentedtha

testimony of Mary Martin, Program Administrator for ODH, Drug and Alcohol Administration,
but ctherwise failed to preseni specific testimony from OOH witnesses explaining how the
raliability of the 18000 was determined, the trial cowrt ruled that “the test results in the within
cases are held inadmissible for tral purposes * * * until such time as ODH can present

testimony of the scientific principles that suppord ifs use and insure the accuracy and reliability
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of the instrument.” /d. st 10. Afler an apparent re-hearing of these issues, in which stipulated
testimony was presented, the trial court adhered o its original ruling, holding that Plaintiff had
again failed {0 mest its threshold burden of proving reliability because "too many guestions”
remained regarding various aspects of the 18000's design.

On appesl, the Fourth Appellate District addressed two of Plaintiff's assignments of

SO

1) Whaether the triaf court erred by placing the burden on Plaintiff
to prove by way of expert testimony that the 18000 is acourate
and reliable despite ODH's approval of the instrument and the
fact that the defendanis’ tesis had been properly administered
under ODH procedures, and

2} Whether the trial court erred by performing a Daubert analysis
of "the reliability of the principles and methods upon which the
intodiyeer 8000 breath test results are based, in view of the
legisiative mandate providing for admission of breath lests #
analyzed in accordance with the methods approved by the
Ohio Director of Health, Reid, 2013-Ohio-562 at § 2.

These assignments of error were susiained with the court concluding that this initial
burden has been eliminaled by the legisiative delegation of the initial gate-keeping function to
the Director of Health, and thus it is improper for a trial court 1o conduct a Dauber! analysis in
abrogation of the rebuttable presumption of refiability that has attached to the instrument due

to its approval by ODH.

Applying the holding of Reid, this court has permitted Defendants to mount what can

only be described as very specific attacks against the design of the 18000 and has placed the
burden on Defendants 1o rebul the legislatively-created presumption that the instrument is
reliable. Furthermore, this court is specifically not conducting 2 Daubert analysis of the
principles and methods upon which the 18000 test results are based. Such an analysis is

impermissible pursuant to the holdings in both Vegs and Reid. Rather, this court is
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conducting a Dauber! analysis in regards to whether the design of the 18000 has properly
implemented those unasszilable principles and whether the 8000 is therefore “proper
equipment” that vields sclentifically reliable resulls.

Applying the holdings in both Vega and Reld, and in applying the plain meaning of R.C.
4511.19, this court concludes that Defendants are not prohibited from raising specific aftacks
on reliability where those attacks are based upon design deficiencies which render the device
incapable of properly implementing the firmly established scientific principles necassary o
vield scientifically reliable results. For if such design deficiencies exist, the intoxilyzer 8000 is
not the “proper aguipment” contemplated by Vega when the court relied upon the scientific
principles i so strongly embraced.

Plaintif urges that allowing OVl defendants io make specific atlacks against the
reliability of the 1B000 "would bring pmsecutiéﬁ of OV! cases in Ohio to a screeching halt,
result in clogged dockets and dismissals of cases which would have previously been 'slam-
dunk’ convictions.” While considerations of judicial economy are certainly relevant to the
inatant discussion, this line of reasoning elevates judicial economy sbove fundamental
fairness and subordinates the substantive due process righis of defendants. Indeed, the
essential role of the judiciary is not o facilitate "slam-dunk’” prosecutions for Plaintiff, but

rather to see thal substantial justice is done. Jamine! v Medical Center Real Estafe

Developers, inc., 7th Dist. No. 87 CAS, 8 (Apr. 25, 1988). The court in Bergman aptly

summarized the substantive due process implications of Plaintiff's position as follows:

[Tie determination of evidential reliability necessarily implicates the defendant’s
substantive due process rights.

‘Substantive due process, (githough an) ephemeral concept, protecis specific
fundamental rights of individual freedom and liberty from deprivation at the
hands of arbitrary and capricious government action. The fundamental rights
protected by subsiantive due process arise from the Constitution itself and have
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heen defined as those rights which are "implicit in the concept of ordered
iberty.” (* * *) While this is admittedly 3 somewhat vague definition, it is
genarally held that an interest in liberty or property must be impaired before the
protections of substantive due process become available.’ State v. Small, 162
Ohio App.3d. 375, 2006 Ohio 3813, G411, 833 N.E2d 774, 7 * = (40th Dist),
quoting Guizwiller v. Fanik, 8680 F2d. 1317, 1328 (Bth Cir. 1988).

However vague the conceplual parameters of one’s substantive due process
guaranizes may be, the following principle is clear Ygubstantive) * * ¥ dus
process is viclated by the introduction of seemingly conclusive, put actuslly
unrefiable evidence.’ Barefool v. Estelle, 463 U.S. 88O, g31, fn. 10, 103 8. CL
3383, 77 L. Ed. 24 1080, * **7 {Paralle! citations omitted.) Coffazo, 11th Dist.

Mo, 2012-L-067, 2013 Ohio 438, §41-44.
As the Court of Appeals, Tenth Appeliste Digtrict has observed:

‘Substantive due process prohibits the government from infiinging  upon
fundamental lberly interests in any manner, regardiess of the procedure
provided, unless the infringement survives strict sorutiny; i.e., the governments
infringement must be “narrowly taillored o serve 8 compeliing state interest”
Reno v, Elores (1983), 507 U.8. 282, 302, 113 8. Ct. 1438, 123 L. Ed. 2d 1, >
¥ in pe M.D., 10th Dist. No. 07AP-854, 2008. Bergmen at § 28-32.

Defendants’ Specific Attacks against Statutory Presumption of IB000 Reliability
Undar Evid.R. 702, a wilness may testify as an expert, and may give testimony that
reports the result of & procedure, test, of experiment, when all of the following apply.

(A} The witness’ testimony gither relates to matiers beyond the knowledge orf
gxperience possessed by lay persons or dispele a misconception commaon
among lay persons,

{(B) The winess is qualified as an expert by specialized knowledge, skill,
experience, laining, ©f education regarding the subject matter of the

Cestimony,

(C) The witness’ testimony is based on"reliable sclentific. technical,or.other. ...

specialized  information. To the extent that the testimony reports the result of &
procedurs, test, or experiment, the testimony is reliable only if all of the

following apply:
{1} The theory upon which the procedure, test, of experiment is based is
objgctively  verifiable or is validly derived fmm widely accepted knowledge,

facis, or principles,;
(2) The design of the procedure, test, of axperiment raliably implaments the

theory;
{3} The particular procedure, test, Of experiment was conducted in & way that

will vield an accurate resull.
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TEpert scientific testimony is admissible f it is reliable and relevant o the task at
hand.” Miller v. Bike Ath. Co., 80 Ohio 51.3d 607, 740, 887 N.E.2¢ 735 (1888, citing Daubert,
500 UL8, at 888, Furthermore, “Itlo determine reliability, the Dawberf court stated that a court
must assess whether the reasoning or methodology underlying the testimony is scientifically
valid.” Id., ciling Daubsert at 582-83. Thus,

lln evaluasting the reliability of scientific evidence, several faclors are to be

considerad: (1) whether the theory or technigue has been lested, (2) whether i

has been subjected fo peer review, (3) whether thers is a known or potential

rate of error, and {4) whethar the methodology has gained general acceptance.

Although these factors may aid in determining reliability, the inquiry is flexible.

The focus is solely on principles and methodology, not on the conclusions that

they generate.’

{Citations omitted.) i

The ultimate admissibility of the 18000 results in this case hinges on whether the 18000
meets the requirements of Evid. R, 702(C), and the parties focused particularly on the second
and third factors, that is, whether the 18000’s design and the manner in which & purports o
measure breath-alcohol reliably yvields sclentifically accurate resulls.

This court held an evidentiary hearing on Defendants’ motion to excliude that lasted for

many days, non-consecutively, over the course several months.  Each side introduced

svidence in the form of reports, exhibits, and expert testimony regarding the reliability and

~geouracy of the 18000, -Plaintiff-offered the testimony-of Dr.John Wyman, Mr. Brian Faulkner, . ..

Ms. Mary Martin and Mr. Craig Yanni. Defendants offered the expert testimony of Dr. Alfred
Staubus, Dr. Michas! Hiastala, and Mr. Thomas Workman. In their post-hearing briefs,
Defendants argue that the “defense expert witnesses demonstrated breath testing on the
intoxilyzer 8000 in Ohio is conducted in 8 way that does not yield accurate results.” Plaintiff

argues that the evidence showed conclusively that the 18000 is an accuraie and reliable
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breath-testing Instrument and that the Court should “ake judicial notice of s general
reliability.”

Among myriad others, Defendants focused thew attacks on the following specific
reliability issues: 1) whether the 18000 has besen lested for and designed to address radio
frequency interference ("RFI"} from devices such as smariphones, 2} whather the 18000 is
subject to operator manipulation in a manner that can vield incorrsct results, and 3) whether
the 18000 vields inaccurate results because i fails 1o filter substances similar to ethanol out of
breath samﬁie& such as mouth alcohol.

br. Faulkner, the Manager of Engingering at the company thal manufactures the
000, testified that the 1B000 can be affected by RFL While the 18000 has been tested
regarding interferences from certain frequencies, such as police radios, Mr. Faulkner testified
that the instrument has not been lested regarding devices thal produce similar frequencies,
such as smart shones. Dr. Staubus, 3 breathdesting sxpert who has been trained regarding
the 18000 and who owns and regularly experiments with breath-testing instruments, also
tostified that it is unknown whether the 18000 is able to detect RF! from devices such a8 smarnt
phones and wirsless nebworks. Mr Workman, an expert in high technology, stated that while

breath-testing instruments hisforically have been designed to detect RFI from davices such as

po iace radsa& the RF detectcr on the E&QGG has m}i been tested aegammg dsgzi‘ai assistanis,

smari phaneﬁ and other recer*ﬁyndev&iaped "‘requency«emettmg dewces

Mext, the evidence showed that the 1B000 requires a subject to submil two separale
breath samples, and that the samples musgt have a .02 agreement.  Furthermore, the
evidence showed that although the display on the 18000 indicates when the instrument has
takan in a complets, 100% sampie, it also then allows for taking sample guantities above and

beyond a 100% sample. According to Dr. Staubus, the longer a subject blows into the
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instrument past 100%, the higher the bresth-alcohol concentration measured. Thus, the
instrument appears deficient, in terms of refiability, in that the operator of the machine may
manipulate the result by requiring a subject to blow beyond a 100% sample. Dr. Hiastala, an
axpert on the physiology of the human lungs, agreed that resuls of the 1800C are subject to
manipulation by the operator, and he testified that such a deficlency undercuts the reliability of
the resulls because the resull will reflect an inflated breath-aicohol concentration.  For
exampile, if an operator slops collecting the sample at 100% on the first fest and the result is
08, and during the second test the subject’s result is only .08 upon reaching 100%, the
operator can instrict the subject to continue blowing into the instrument so that the result will
increase to within the .02 margin of eor.  Mr Yanni, who trains operalors on how to
administer tests on the 18000, testified that he teaches operalors to instruct subjects to take a
deep breath and blow into the instrument for as long as they can without reference to the
100% sample display on the instrument. On cross sxamination, Mr, Faulkner conceded that
the design of the 18000 permits operator manipulation of the resulis. Dr. Wyman, 1o,
acknowledged that & is “theoretically” pcaéﬁbﬂe that an operator could manipulate the two
{8000 resuits so that they would be within the .02 margin of eror,

Last, according to Dr. Staubus, the 18000 is deficient because the filters and bandwidih

the ;nstrumem uses make: ét vuinerabﬂe ‘3:0 amﬂeaaﬁfy mcreasmg ethanoi maasurements when

Wchemacai suhstances szmﬁa o ei?zaﬂei such as mouth a?cehcﬂ are present. As stated by
Defendants, Dr. Staubus explained that “fwlhen mouth alcohol is not detected and is instead
added to the breath alcohol, the breath alcohol conceniration is falsely elevated and is an
inaccurate resull.” Furthermore, Dr. Hiastala agreed that the design of the 18000 is deficient
in this manner, because the instrument uses inferior measuring technology that increases the

fikelihood that & given sample is tainfed by the presence of mouth alcohol or other similar
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substances. Mr. Workman's testimony als0 supporied the notion that the 18000% design is
deficient because the inferor measuring technology it uses gathers far fewer dala points than
other breath-lesting instruments {four points per second instead of forty) and, therefore, the
contaminating presence of substances similar o ethanol is more difficult for the instrument to
recognize. “Peaks” or “spikes” in the gathersd date thal would indicate the presence of
substances similar to sthanol are, mathematically, more difficult o recognize because with
less data, the peaks or spikes will be far less pronounced. |

Evaluating whethar results produced by the 18000 are relisble under BEvid R, 702{C),
this court finds that the guiding factors of whether the instrument has been fested and
sublected to peer review slso weigh against conchuding the 18000 is reliable. Ms. Martin
testified thet the 18000 was subjected o sclentific festing by ODH iiself, bul she did not
produce any test results or data during the hearing relating o that purported testing, and was
ultimately unable 0 substantiale the assertion. Otherwise, the evidence showed that it
remains uncisar whether and o what extent the 18000 has ever been subjected to any
soientific relisbility review by CMI, Inc., ODH, or anvone else. Furthermore, in terms of the
third factor regarding known or potential rates of error, the evidence showsd that the 18000
has at least three critical deficiencies thet serously undermineg the reliability and acouracy of
its resulis: 1) whether it has been tested and designed to detect RF from smariphones, which
have become ubiguitous today, 2) the fact that the machine allows for taking breath sampls
guantities above 100% such that the longer g subject blows, the higher the resulf, and the
potential for operator manipulation of the instument fo thwarl the check of the purporied 02
marglin of error, and 3) the Instrument’s deficient ability 1o detect and alert to the presence of
sontaminating substances in the sample, such as mouth aloohol.

Additionally, this Cowrt iz hard pressed o find that the 18000 has achieved geners
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acceptance as a scientifically reliable breath-lesting instrument in light of the specific
deficiencies demonstrated by the testimony. The unrebulted evidence is that the only
sciontific festing of the 18000 has been done by law enforcement. The manufacturer has not
sngaged in independent sclentific testing of its reliability even though the design defacts have
been the subject of extensive litigation. It refuses o provide 3 means by which the sclentific
community at large can review, let alone lest, is reliability in light of these serious problems
with the current design of the davice.

in light of the above, while the 18000 is entitled to & presumption of reliability because
ODH has approved it as an evidential breath-testing instrument, Defendants have mst their
burden of rebutting that presumption. The results of the 18000 are not scientificslly relisble
and the Couwt, as the gale-keeper against un-scientific evidence, must prohibit them from

being introduced into evidence in this case,

Software Changes and Limited Holding

Both Ms. Martin and Mr. Faulkner testified that there have been numerous software
changes made o the 18000 and more changes are ongoing. When ODH approved the 18000,
the software version was No.7 and, subsequent to its approval, there have been at lesst three
changes to that saﬁware resuﬂt:rg, at the tims of the heari ng, in software version No. 11,
“‘“Mm’eaver tha evsdeme shawed tﬁat tif'e E&Qﬁa scsﬁware is subgeci tc} amiatera% remetém
maodification by its manufacturer, CMI, Inc

So many changes have been made that Defendants have even argued that the device
ussd in the testing of these defendants is not even the same device approved by ODH, et
alone the same device which is currently in use. For these reasons, the court cannot

conclude that the deficiencies demonstrated by Defendants continue 1o exist or will exist in
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the future. Additionally, dusing the course of the hearing on this matler, experls in breath-
testing presented by Defendants acknowledged that the current deficiencies in design could
be rectified, thus making the davice capable of rendering a scientifically accurate result,

in light of the sbove, this court specifically limits the applicability of its ruling o the

particular 18000 instruments employed In this case gt the time that Defendants were tested.

Judge Tergsa L. Liston, et
By assignmernt pursuant 1o Sup.R. 17(A)
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